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Back Pay Awards and Unemployment 
Insurance Benefits 


Herman A. Gray 
Professor of Public Administration, New York University; 
member of the New York Bar 

In a note which appeared in the Arbitration Journal in 1949 (vol. 
4, p. 268), the position was taken that when directing the reinstate- 
ment with payment for the wages lost of an employee found to have 
been improperly discharged, an arbitrator could not and should not 
deduct the amount of any unemployment insurance benefits which the 
employee may have received. In support was cited the practice of 
the National Labor Relations Board to disregard unemployment in- 
surance benefits in its back-pay orders, a practice which seemingly had 
been approved in N.L.R.B. v. Marshall Field & Co., 129 F.2d 169; 
aff'd 318 U.S. 253, 63 S.Ct. 585. 

Since that time further support for the views expressed has come 
from the Supreme Court of the United States. Jn Gullett Gin Co. v. 
N.L.R.B., 179 F.2d 499, the employer took exception to the fact that 
the Board in framing its back-pay order had refused to deduct unem- 
ployment insurance benefits received by the employees. The Circuit 
Court of Appeals, agreeing with the employer’s position and believing 
that in the Marshall Field case the Supreme Court had affirmed solely 
on the procedural ground that timely objection to the Board’s practice 
had not been made without itself passing on the merits of the issue, 
modified the Board’s order and directed that the benefits be deducted. 
On appeal, the Supreme Court dealt with the situation squarely, held 
that the Board acted correctly in refusing to deduct the unemployment 
insurance benefits, reversed the Circuit Court of Appeals and directed 
enforcement of the Board’s order in its original form (340 U.S. 361; 
71 S.Ct. 337). 

It is difficult to see how any argument can be made for a different 
result. 

1. Unemployment insurance benefits are not paid by the employer, 
nor do they come from any other private source. They are public 
funds derived from a tax levy and earmarked for specific social uses. 
(W.H.H. Chamberlin, Inc. v. Andrews, 271 N.Y. 1; aff'd 301 U.S. 
714; 57 S.Ct. 926). The payment of the benefits takes nothing from 
the employer and involves him in no loss. To refuse to allow a deduc- 
tion of the amounts of such benefits from the back-pay order does not, 
therefore, penalize the employer. To permit such a deduction would 
give him a gain at the expense of the public. 
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2. The arbitrator could not avoid such an unwarranted enrichment 
by directing the employer to pay over to the unemployment insurance 
fund the amount of the benefits deducted from the back-pay order. 
The attempt of the National Labor Relations Board to make that kind 
of an order in the analogous situation of work relief payments met 
with the disapproval of the Supreme Court (Republic Steel Corp. v. 
N.L.R.B., 311 U.S. 77; 61 S.Ct. 77). The Board has much more 
extensive powers than the arbitrator since it is a governmental agency 
charged with the broad duty to effectuate public policy within the area 
of its jurisdiction. The arbitrator is confined to the submission agree- 
ment which is the sole source of his authority. He is concerned only 
with the private rights of the private parties before him. 

3. To order the deduction of unemployment insurance benefits is in 
effect to rule that the employees, under the given circumstances, were 
not entitled to them. But the arbitrator cannot really know that this 
is sO, nor is it within his power to inquire into and make a determina- 
tion of this question. An unemployment insurance law is an ex- 
tremely complex piece of legislation. Its administration gives rise to 
a massive body of administrative rulings and interpretations of utmost 
refinement and technicality. The right to benefits is not easily deter- 
mined and even the specially trained administrators expressly charged 
by the legislature with the duty to make such determinations find their 
work difficult. Surely the arbitrator is in no position to make deci- 
sions for them. He is not equipped for the task even if he had the 
power to undertake it, and he doesn’t have the power. 

Furthermore, the arbitrator cannot foresee or deal with the conse- 
quences of his direction that unemployment insurance benefits be de- 
ducted. In an unemployment insurance system there is a very com- 
plicated and delicate interrelationship between wages received, the 
conditions prescribed to establish eligibility for benefits, the amount 
of the benefits and their duration. An order by an arbitrator for the 
deduction of benefits will necessarily enter into this relationship and 
may disturb it in ways that he cannot possibly know. And, even if he 
did understand the effects of his order, it doesn’t lie within his power 
to do anything about it. An arbitrator who injects himself into an 
unemployment insurance situation brings to mind the proverbial pic- 
ture of the bull entering the china shop. 

4. If the arbitrator thinks that it is within his province to be wor- 
ried about a possible overpayment to the employee, he may rest easy. 
Should the administrator of unemployment insurance come to the con- 
clusion that because of the back-pay order the retention by the em- 
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ployee of the unemployment insurance benefits has become improper, 
he has it within his power to obtain repayment (Matter of Skutnik, 
268 A.D. 357). And if the employer be troubled lest his record be 
adversely affected by the payments so that as the result of the so-called 
merit rating provisions the rate of his contribution to the unemploy- 
ment insurance fund will thereby be increased, he has an obvious rem- 
edy. He need only ask the administrator to invoke his power to re- 
cover the payment. 

It is clearly the responsibility of the State to recapture an unemploy- 
ment insurance benefit paid by it, following an arbitrator’s determina- 
tion of improper discharge and back payment of wages. 


Trade Practice Rules as they were recently proposed by the Federal 
Trade Commission in Washington, D. C., for the floor machinery 
industry, the upholstery and drapery fabrics industry, the set-up 
paper box industry, the millinery industry, and the industrial bag 
and cover industry, provide also for the settlement of controversies 
by commercial arbitration. 

The Commission remarks that “con:pliance with trade practice 
provisions embraced in Group II rules is considered to be conducive 
to sound business methods and is to be encouraged and promoted 
individually or through voluntary cooperation exercised in accordance 
with existing law.” Rules in Group I which “merely codify prac- 
tices which the industry recommends as a matter of business ethics 
or trade improvement, but which are not required by law” (Trade 
Rules and Trade Conferences, in Yale Law Journal vol. 62, no. 6, 
May 1953, p. 912, at p. 925), embody an arbitration provision which 
reads as follows: 


“The industry approves the practice of handling business dis- 
putes between members of the industry or between members 
of the industry and their customers or suppliers, in a fair and 
reasonable manner, coupled with a spirit of moderation and good 
will, and every effort should be made by the disputants them- 
selves to compose their differences. If unable to do so they 
should, if possible, submit these disputes to impartial arbitration.” 
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Arbitration Under Early New Jersey Law 
George S. Odiorne 


Associate Extension Specialist, Rutgers University 


Perhaps not the earliest, but without doubt the most sweeping arbi- 
tration in New Jersey took place in 1673 when one-half of the State 
of New Jersey was the subject of an arbitrator’s award. The arbi- 
trator in this case was William Penn. It seems that in 1673 John 
Lord Berkeley, owner of one-half the state of New Jersey had con- 
veyed this substantial bit of real estate to John Fenwick. This con- 
veyance was the cause of some dispute between the creditors of Ed- 
ward Byllinge and John Fenwick, who claimed that the purchase 
money had been furnished by Edward Byllinge, and that John Fen- 
wick only held the estate in trust. To save litigation, the matter was 
submitted to William Penn for arbitration, who awarded one tenth to 
John Fenwick, and nine-tenths to the creditors of Edward Byllinge. 

In still another arbitration, Salem county was the subject of an 
award. Before 1700, arbitration was a feature of numerous New 
Jersey business transactions, mainly due to the predominance of 
Quakers, who made up the majority of the settlers, especially in the 
southern portions. While not established as a general arbitration 
system, it was the custom of the Quakers to avoid formal litigation 
among themselves by submitting commercial disputes to “weighty 
friends” who issued awards that were, to members of the Society of 
Friends, conclusive and binding. 

Through 1877 the common law provisions for arbitration prevailed, 
with the procedure of the “gentlemen’s agreement” predominating. 
Awards were enforceable only on suit, and agreements to arbitrate 
could be revoked by either party without penalty. While this norma- 
tive equality at law might seem to today’s observer to be quite condu- 
cive to such an equitable scheme as arbitration, under the prevailing 
attitudes of the times, in the case of labor arbitration, it simply meant 
leaving the door open for one party to escape, or more accurately, 
never to enter at all. Specifically, the prevailing attitude of employers 
was that any concerted activity on the part of workers was a conspir- 
acy, and therefore to deal with them in harmonious fashion as in arbi- 
tration was unthinkable, for it would be further encouragement of such 
conspiracies. This was reinforced by a generally held view that most 
trade unionists were rascals, and not to be dealt with as gentlemen of 
business. 
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The public feeling of the period is shown in a notice which was pub- 
lished in the newspapers as an advertisement by Horace H. Dey, who 
at the time had a small shop in New Brunswick, but who soon after- 
wards became widely known as the defendant in the Goodyear Rubber 
Company Case. 


“The people in general, and my binders in particular are hereby 
informed that I now have at work four and twenty good work- 
men, and several more engaged to commence the first of May, all 
of whom are alike unaffected with the brutal leprosy of blue mon- 
day habits and the moral gangrene of ‘trade union’ principles. 
Hence my binders may rely upon steady employment and the 
public upon good work punctually performed; and they and my- 
self find just cause to facilitate ourselves upon the prompt and 
effectual disposal, at once and forever, of the inconvenience, in- 
justice, and nuisance of perpetual vexations, regular combinations, 
and periodical strikes from marauding gangs of transient and 
tramping trade unionists, who have proved themselves as desti- 
tute of every moral principle, as they have become notorious for 
their wickedness and folly, their presumption, their violence, and 
their audacity.” 

Horace H. Dey 

Shoe, Cap and Hat Manufacturer’ 


Perhaps more choleric than other members of his class, Mr. Dey 
nonetheless represents an excellent case study as to the reasons for the 
lack of success of arbitration in labor management relations under the 
common law. 

Of equal importance in prejudicing employers against arbitration 
with associations of their workers were the attitudes of the courts 
toward arbitration under the common law. Arbitration agreements 
in the eyes of most jurists were revocable at any time by either party, 
and non-enforceable in the courts because of their voluntary and pri- 
vate status, a condition which made them interlopers and intruders 
into the rightful prerogatives of the courts. This, they held, was con- 
trary to good public policy.2 What straight thinking business man, 
then, would enter into such a tenuous agreement with such disreput- 
able persons as trade unionists? 

In 1887 a statute was passed by the New Jersey legislature making 
it lawful for persons to submit controversies to arbitration, and making 
the award of the arbitrator a rule of the court of record chosen by the 

1 Early Labor Troubles as cited in Eighth Annual Report of Bureau of Sta- 
tistics of Labor and Industries of New Jersey, Trenton 1885 (hereafter called 
“Ann. Rep.”), p. 272, also Jones, R. M., Quakers in the American Colonies, 


p. 363. 
2 Ibid. 
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parties.* Its primary use was in commercial arbitration, and found 
little use in labor disputes. 

The Act of 1877 served however to stimulate interest in arbitration, 
and caused some speculation as to the possibilities of its use in labor 
disputes. The Bureau of Labor Statistics of New Jersey in 1879 
studied the employment of the technique in labor disputes in both 
France and England, reporting that year upon the success of arbitra- 
tion in labor disputes in these countries. Joseph D. Weeks of Penn- 
sylvania had recently been appointed by the Governor of that state to 
visit England and France, and study the workings and results of arbi- 
tration in those countries. Reporting enthusiastically on his findings, 
the Bureau reported : 


“he appears to have become an undisguised convert to arbitration 
as a feasible and economic expedient to rid industrial communi- 
ties of the all-pervading evil of strikes. We are in full accord 
with this sentiment, and are persuaded that conflicts of this nature 
betoken the need of a new rule of action, which shall embody 
moral integrity and staunch justice in the adjustment of differ- 
ences.” 

The report of the board outlined in some detail the Weeks report, 
plus rather detailed information on arbitration in the iron and hosiery 
industries in England as gleaned from Crompton’s “Industrial Con- 
ciliation.” From the view of clarifying the nature of arbitration as 
compared with conciliation, the report of the Bureau devoted several 
paragraphs to defining each, and the differences in objective and 
method of the two. 

Included in the same report was a detailed report on the activities 
of the “Knights of St. Crispin” then active in the shoe industry in 
Massachusetts, and who had espoused and used arbitration as a means 
of settling labor disputes.® 

In 1880 the State legislature passed an act for the voluntary arbi- 
tration of labor disputes to “provide some legal method for submitting 
such differences to arbitration, with a view to an honorable, satis- 
factory, and speedy settlement.”® It applied only to manufacturing 
establishments, but had many of the features of modern statutes. One 
member of the panel was selected by each side agreeing to the arbitra- 
tion, and these two then selected a third who was chairman. The 
question at issue was to be submitted in writing, and the award was 
to be made in writing. The awards were final and binding. With- 


3 Rev. 1877 p. 34 N.J.S.A. 2: 40-1. 
‘Third Ann. Rep. 1879. 
5 Fourth Ann. Rep. 1880. 
®P.L. 1880 Chapter 138. 
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out provision for funds, and without support of most employers, the 
act never became effective. 

Despite these shortcomings however, arbitration made halting prog- 
ress, and in 1883 the Bureau could report that: 

“There is an increasing disposition on the part of employers to 
reason with their employees, and in many cases to leave the dis- 
pute to arbitration.” 

It was further reported that the Hatters had adopted a system of 
conference and arbitration, which, in the case of the hat finishers, pro- 
vided that in the event of a dispute, the workers would stay on the job 
until the dispute had been submitted to the “arbitration committee.” 
Frequently the literature of the time refererd to “arbitration” to de- 
scribe activities which might more properly be described as collective 
bargaining sessions, or conciliation in today’s terminology. 

A further act of the legislature passed in 1883 of incidental value to 
arbitration practice was “an act relating to persons combining and 
encouraging other persons to combine” which removed legal obstacles 
to trade unionism. This was a reversal of attitudes implicit in the 
decision of the Supreme Court of New Jersey as late as 1867 that it 
was an indictable conspiracy at common law for several employees at 
a patent leather establishment to combine and notify their employer 
that unless he discharged certain enumerated persons they would quit 
his employ in a body. It had a double barreled result in furthering 
arbitration, for in strengthening the right of employees to join in con- 
certed activity, the law reinforced the institutional framework for arbi- 
tration. Further, in passing a permissive statute, the state formalized 
the changed status of unions, removing the tinge of illegality and con- 
spiracy which surrounded them in the eyes of many. In the ninth 
annual report of the Bureau numerous quotations were published from 
workingmen in the state, indicating great faith in arbitration as an 
alternative to strikes. A brewery strike in Paterson, and a Plumbers 
strike were settled by arbitration.* Other serious strikes in a print 
works in Passaic, and the Hatters industry in Newark were prolonged 
due to the failure of the employers to accept arbitration.® 

In 1886 an amendment to the 1880 statute was enacted, increasing 
the membership of arbitration boards to five, giving it powers of sub- 
poena, but denying funds to the board.’° The statute had little real 

impact upon the number or quality of arbitrations in the state. 

7 Seventh Ann. Rep. 1883. 

8 Tenth Ann. Rep. 1886. 


9 Ibid. 
10 P.L. 1886 Chap. 211 N.J.S.A. 34 13-1. 
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That same year William Strange, a Paterson ribbon-mill owner sug- 
gested the Paterson Board of Arbitration to prevent economic loss to 
local industry due to strikes. An eleven man board was proposed to 
mediate and arbitrate labor disputes. The proposal was turned down 
by the Knights of Labor on the grounds that they questioned the good 
faith of the Paterson Board of Trade which backed the Board." 

In 1887 a reconciliation between the Knights of Labor and the 
Board of Trade took place, resulting in the Arbitration Board’s organ- 
ization. From May to October of that year two cases of wrongful dis- 
charge were brought before the Board, resulting in reinstatement. 
Operating under the By-Laws of the “Board of Arbitration of Pater- 
son,” the fundamental principles of the board were described as arbi- 
tration ; and the right of the manufacturer to employ and discharge his 
employees. The By-Laws provided for a grievance procedure, cul- 
minating in arbitration before the board. It banned strikes and lock- 
outs during the proceedings. The composition of the board included 
two members from the Knights of Labor and the employers, plus a 
standing chairman.** The Board expired at the end of a year how- 
ever, after finding little use for its facilities. In view of the active 
support by the Knights of Labor of arbitration, it is presumed that the 
lack of interest in the Paterson Board was mainly on the part of the 
employers, who failed to share Mr. Strange’s enthusiasm for sitting 
down with the Knights of Labor in arbitration. 

The Bureau of Statistics that year commented in its annual report 
that : 


“It argues well for the future of labor organization, that there is 
a general discouragement of strikes and a professed eagerness to 
settle disputes between employer and employed amicably—by 
arbitration.””*5 


The Knights of Labor were especially forceful in promoting the use 
of arbitration in the solution of disputes ending or threatening to end 
in strike. The preamble or declaration of principles, first adopted by 
the General Assembly of Knights in 1878 included two aims related 
to arbitration : 


“X. The enactment of laws providing for arbitration between 
employers and employed, and to enforce the decision of the 
arbitrators. 

XXII. To persuade employers to arbitrate all differences which 
may arise between them and their employees, in order that 

1 Newman, Philip C. The Labor Legislation of New Jersey, American Coun- 
cil on Public Affairs, Washington, D.C. 1943. 


12 By-Laws of the Board of Arbitration of Paterson (1887). 
28 Tenth Ann. Rep. 1887. 
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the bonds of sympathy between them may be strengthened 
and that strikes may be rendered unnecessary.”** 


Also included in the preamble suggested for local assemblies of the 
Knights of Labor was the proviso that “thorough organization is 
necessary for successful arbitration, and where arbitration fails strikes 
seldom succeed.”** In 1882 the General Assembly of the Knights, 
in formulating strike regulations provided that “No strike shall be 
legalized by any district or local assembly until all efforts to settle 
the difficulty by arbitration have been exhausted.”** In Trenton the 
Knights had established a pattern of arbitrating disputes with 
the trade associations of the Pottery industry by 1885.17 In cer- 
tain of the local assemblies the term arbitration as used in current 
practice was not understood, and was used to cover any form of meet- 
ing with employers to discuss impending or existing disputes. For 
instance the ironworkers in Phillipsburg in 1887 reported that during 
a lock-out “the difficulty was successfully arbitrated by our executive 
board and the superintendent.” In the case of the larger District 
Assemblies, as in Newark and Paterson this was not the case, for 
records of arbitration agreements with employers and employers asso- 
ciations in these places reveal arbitration clauses quite modern in char- 
acter. During the year 1887 numerous disputes between Knights and 
their employers were settled by arbitration, but more often the work- 
ers struck after refusals of the employer to arbitrate.** In certain 
cases arbitration was itself an issue in disputes. It is not difficult to 
understand the reluctance of employers at entering arbitration after 
studying the outcome of the majority of strikes during the period 1878 
to 1892, for in most of these where economic strength was the deter- 
mining factor the employees were soundly beaten. Thus, it was more 
satisfactory to engage in economic warfare than arbitration. In one 
exceptional instance a powerful District Assembly in the Glassblow- 
er’s Trade attempted to impose stringent rules of apprenticeship upon 
the companies, and struck to enforce its demands. The company, 
finding itself apparently bested, proposed arbitration, which was re- 
fused by the Assembly.’® 

The Arbitration Act of 1892 went beyond all previous legislation in 
the State to establish a State Board of Arbitration.2® Having juris- 


14 J bid. 

15 J bid. . 

16 Jbid., p. 143. 

17 [bid., p. 158. 

18 Jbid., p. 223. 

19 Tbid., p. 425. 

20 P.L. 1892 Chap. 137. 
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diction over local or ad hoc boards established within the state, it was 
to be appointed by the governor and empowered to mediate or arbi- 
trate in specific strikes. It was required in those cases where a strike 
or lockout “‘shall come to the knowledge of the Board” to proceed to 
the locality of the dispute and endeavor by mediation to terminate the 
dispute.2*_ The board consisted of “three competent persons” ap- 
pointed by the governor, and under the act was authorized not only 
to hear appeals from the decisions or local boards of arbitration, but 
to act as arbitrator itself. For the first time in legislation of this type, 
each arbitrator was authorized “ten dollars for each and every day 
actually employed in the performance of their duties herein” plus ex- 
penses and mileage.?*. This had the salutary effect of breathing life 
into the board, and during its first year it handled sixty cases.** 

Its prestige grew as a result of settling several major strikes during 
this period. In 1895 a sweeping change in administration took place 
at the polls, and one of the early acts of the new legislature was to 
drastically reduce funds available for the Board, and to reduce its 
powers of investigation and intervention.** 

The Board ceased to be effective, and although the act remained on 
the books, the Board ceased operations in 1901 due to lack of inter- 
est.2> In 1913 during a severe strike in the silk industry in Paterson 
an attempt was made in the legislature to revive the Board, but it failed 
to pass the senate.?® During the first three years of the Board’s oper- 
ations the average number of strikes in the state was 29 per year, as 
compared with an annual average of 48 per year, for the preceding five 
years.27, How much of this reduction can be attributed to the action 
of the Board is debatable, although undoubtedly it must be credited for 
some of it. 

From the view of its long-term effect upon arbitration as a tool for 
industrial peace the law was not wholly without result however. In 
the first instance it “primed the pump” for unions and employers to 
engage in arbitration under the permissive laws which remained in 
effect. It gave opportunity for a demonstration that arbitration was 
a highly satisfactory method of preventing economic loss through rea- 
sonable solution. A survey by the Bureau of Labor Statistics in 1899 

21 [bid. par. 8. 

22 [bid. par. 13. 

23 First Annual Report of the Board of Mediation and Arbitration of New 
Jersey, Trenton, 1893. 

24P.L. 1895 Chap. 341. 

25 Newman, op. cit. 


26 Ibid, 
27 Twenty-First Ann. Rep. 1898. 
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revealed that a strong interest and desire, especially on the part of the 
unions, existed in the revival of the powers of the Board of Arbitra- 
tion. In 1901 the Board made several futile attempts at exercising its 
functions, notably in the Paterson Silk strike, but failed. At the same 
time numerous individual strikes were settled by submission of the 
issues to arbitration ; among them being disputes involving machinists 
in Newark, Building Trades workers in Newark, Blacksmiths in Ho- 
boken, Foundry workers in New Brunswick, Painters in Paterson, 
and Moulders and Coremakers in Elizabethport.”* 

An even more significant aspect of the now dormant Act of 1892 
was its importance as an indication of changing public attitudes about 
the function of law in altering and modifying the employer-employee 
relationship. It represented a veering away from the principle of law 
as simply restricted to the preservation of property, toward a wider 
recognition of social interests. It symptomized a development of the 
philosophy of law which made it an instrument of social control. The 
Arbitration law was enacted under the newly developed legal principle 
of Public Benefit. The earliest pronouncement of the Supreme Court 
defining public purpose in respect to the protection of labor was in the 
case of Holden v. Hardy,”® lending some finality to the new interpre- 
tation of public benefit in labor legislation. In a later case during this 
era the court identified public benefit with public opinion regarding the 
welfare of any class of people and declared that the police power of the 
state is shaped “by the prevailing morality or the strong and prepond- 
erant opinion” as to what is greatly and immediately necessary to the 
public welfare.*° 

The Arbitration Statute of 1923, which provided a procedure for 
the enforcement of written contract provisions to settle future contro- 
versies, was based upon just such strong and preponderant opinion. 
From 1900 through 1920 the records of the Bureau of Statistics of 
Labor and Industries of New Jersey is replete with records of success- 
ful solution of labor disputes through arbitration and mediation, both 
through ad hoc committees and standing agreements to submit ques- 
tions which would arise in the future between the parties. The roster 
of trades involved includes Building Trades workers, Foundrymen, 
glassblowers, woodworkers, weavers, bakers, machinists, potters, roof- 
ers, masons, wagon builders, blacksmiths, bridgeworkers, machinists, 
railway workers, sfonecutters, steamfitters, plumbers, painters, brick- 
layers, hodcarriers, hatters, carpenters, trimmers, machine operatives, 


28 Twenty-fifth Ann. Rep. 1902. 
29 Holden v. Hardy, 169 U.S. 366 18 Sup. Ct. 383 (1893). 
80 Noble State Bank v. Haskell, 219 U.S. 104, 31 Sup. Ct. 186 (1911). 
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brewery workers, clayworkers, streetcar motormen, teamsters, silk- 
workers, refinery workers, chemical workers, steelworkers, pressmen, 
and many others.*? The statute of 1923, copied almost exactly from 
the New York law of 1920 (Sec. 1448 Civil Practice Act) served more 
to clarify and extend the practice of arbitration under New Jersey law 
than to make a clear break with the common law opinions regarding 
the revocability of arbitration agreements. Since 1877 in the case of 
commercial arbitration ; since 1886 in labor disputes in manufacturing 
industries ; and since 1892 in any labor management dispute, arbitra- 
tion contracts in New Jersey were enforceable as a matter of public 
policy. The contribution of the modern statute on the New York 
model has been to eliminate much of the confusion, and many of the 
weaknesses in arbitration agreements which could be written under 
the older laws. 

Its reenactment on January 1, 1952 under the revision of Title 2A 
of the Statutes governing the Administration of Civil: and Criminal 
Justice was in substantially the same form, with a few amendments to 
streamline procedure.*? It provides a working example of the worth 
and workability of a modern arbitration statute. 


31 Ann. Rep. from 1902 to 1917 incl. 
32.N.J.S. 2A: 24-1 to 11. 


The Inter-American Council of Commerce and Production, at its 
Sixth Plenary Session in Lima, Peru, received a report of the Inter- 
American Commercial Arbitration Commission presented by Carlos 
A. Vidal, Special Representative of IBM World Trade Corporation, 
and passed a resolution as follows (transl. from the Council’s Boletin 
Informativo 1953 no. 78 p. 4): 


“RESOLVED THAT the Inter-American Council of Commerce 
and Production re-affirm its recommendation for the use of com- 
mercial arbitration in the settlement of trade differences between 
businessmen of the Western Hemisphere. 

THAT it recommend to its members the inclusion of the arbi- 
tration clause of the Inter-American Commercial Arbitration 
Commission in Inter-American commercial contracts. 
RESOLVED FURTHER to support any effort by commercial 
organizations and the legal profession for the enactment of legis- 
lation which would facilitate the increased use of commercial 
arbitration in the settlement of inter-American trade contro- 
versies.” 











Contract Terms Held Binding by Court* 


David L. Shandalow 
Member of the New York Bar 


Arbitration has been found to be an inexpensive, simple and expedi- 
tious method for the disposition of controversies arising out of busi- 
ness transactions. The New York Legislature recognized this fact 
when in 1920 it enacted the Arbitration Law with the sponsorship of 
the Chamber of Commerce of the City of New York as well as consid- 
erable support by the Bar. Since then it has been the policy of the 
courts to encourage and uphold arbitrations being cognizant of the fact 
that arbitrations tend to prevent litigation and relieve the courts of a 
vast burden of actions, which, but for arbitration, would overwhelm 
the already congested trial calendars. 

However, the Courts zealously refuse to compel a party to arbitrate 
“unless by clear language he has so agreed.” Merchants seeking to 
avoid arbitration frequently resist the same claiming that they never 
agreed to arbitrate. Under the law, a contract to arbitrate a contro- 
versy thereafter arising between the parties must be in writing and 
every submission to arbitrate an existing controversy is void unless it 
or some note or memorandum thereof is in writing and signed by the 
party to be charged or by his lawful agent. Frequently merchants 
agree to arbitrate any controversy which may arise in connection with 
the sale of goods. As a rule the agreement to arbitrate is contained 
either upon the face of the contract or as one of the terms and condi- 
tions of same set forth on the reverse side of the purchase agreement. 
In some instances purchase agreements contain statements that the 
sale is made subject or pursuant to the terms of certain rules or condi- 
tions which are embodied in a described instrument which is not at- 
tached to the agreement but incorporated by reference and thereby 
made a part of the agreement. Obviously, where the arbitration clause 
is set forth in the body of the contract, or on the reverse side of the 
purchase agreement (where clear reference is made on the face of the 
agreement that the contract is subject to the conditions on the reverse 
side) there can be no claim that either party to the agreement was not 
aware of the arbitration clause. 

However, until the recent decision in Matter of Level Export Cor- 
poration (Wolz, Aiken & Co.), decided by the New York Court of 
Appeals on February 26, 1953 (305 N.Y. 82), there was considerable 


* Reprinted, with permission, from Credit Executive, Vol. 46, No. 8 (Aug- 
Sept., 1953). 
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doubt as to the effectiveness and validity of an arbitration clause which 
was not set forth either on the face or the reverse side of a contract but 
was merely incorporated therein by reference. By “incorporation by 
reference” is meant the case where a contract refers to another docu- 
ment, which other document or so much of it as is referred to, is in- 
terpreted as part of the contract. 

In the Level case, the buyer, Level Export Corporation, agreed by 
two written contracts to purchase from the seller, Wolz, Aiken & Co., 
certain specified goods. The contracts, in addition to setting forth 
the names of the parties, the description, quantity and the price of the 
goods sold, the delivery dates and terms of payment, contained the 
following paragraph: 

“This Salesnote is subject to the provisions of the STANDARD COTTON 
TEXTILE SALESNOTE which, by this reference, is incorporated as a part 
of this agreement and together herewith constitutes the entire contract 
between Buyer and Seller. No variation therefrom shall be valid un- 
less accepted in writing.” 

The Standard Cotton Textile Salesnote above referred to and which 
was incorporated by reference in each of these agreements, contains 10 
subdivisions relating to—“I. CONSTRUCTION”, “II. PASSING OF TITLE”, 
“III. STORAGE AND INSURANCE”, “IV. TERMS OF COLLECTION AND 
CREDIT”, “Vv. CANCELLATIONS, REJECTIONS AND SPECIFICATIONS”, “VI. 
DEFAULTS IN PAYMENT”, “VII. FURNISHING SPECIFICATIONS”, “VIII. 
CASUALTY”, “IX. OTHER CONTINGENCIES”, and “x. ARBITRATION”. 
The tenth subdivision provided for arbitration. 

After these contracts were entered into, a dispute arose between the 
parties with regard to performance. The seller instituted arbitration 
proceedings in accordance with said tenth provision. The buyer was 
requested to appoint an arbitrator but refused to do so and instead 
moved in the Supreme Court, to stay the arbitration proceedings insti- 
tuted by the seller claiming that no agreement to arbitrate existed be- 
tween the parties. In said Court the buyer admitted that he signed 
the contracts which contained the provision incorporating by reference 
the Standard Cotton Textile Salesnote but claimed that it was at no 
time informed in any way that the said Salesnote contained any pro- 
vision requiring arbitration. The buyer also claimed that the Stand- 
ard Cotton Textile Salesnote is part of the Worth Street Rules and 
neither it nor any of its officers or directors are members of any textile 
group and that it had never seen the Worth Street Rules nor been 
provided with a copy thereof. On the other hand, the seller contended 
that the incorporation by reference of the Standard Cotton Textile 
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Salesnote, which contained the arbitration provision, was sufficient to 
bind and compel the buyer to arbitrate even though it was unaware of 
the existence of the arbitration provision and that there was no re- 
quirement that the seller notify the buyer of the existence of the arbi- 
tration clause. Both the Supreme Court and the Appellate Division 
(which is the appeals branch of the Supreme Court) agreed with the 
buyer and refused to permit the arbitration to proceed. The seller 
thereupon with the permission of the Appellate Division, appealed to 
the Court of Appeals, which in a 5 to 2 opinion reversed the lower 
courts and held that the seller was entitled to arbitration. 

The Court ruled that since the Standard Cotton Textile Salesnote 
was incorporated by reference, and since said Salesnote contained as 
one of its ten provisions the arbitration clause, that the buyer was 
‘bound to arbitrate. The Court pointed out that there was no claim 
made by the buyer that it was in any way misled by words or conduct 
of the seller “which indicated that the disputes between the contract- 
ing parties should be settled by means other than by arbitration”. 
The Court also found that there was no evidence that there was any 
limitation of the application of the Standard Cotton Textile Salesnote 
nor that any of the ten subdivisions of the said note was not intended 
to apply. 

In its opinion, the Court called attention to the fact that the buyer— 
a purchaser and exporter of wide experience, dealing with a wide 
variety of commodities including textiles—entered into these agree- 
ments knowing that their provisions were to have legal effect. The 
Court in substance found that “the buyer’s sole contention is that 
through its own ignorance of the provisions contained in the Standard 
Cotton Textile Salesnote it failed to understand the significance and 
effect of those provisions of the purchase contracts to which reference 
has been made”. The Court held that one of the fundamental and 
axiomatic principles of the law of contracts applied to this case—“that 
when a party to a written contract accepts it as a contract he is bound 
by the stipulations and conditions expressed therein whether he reads 
it or not. Ignorance through negligence or inexcusable trustfulness 
will not relieve a party from his obligations. He who signs or accepts 
a written contract, in the absence of fraud or other wrongful act on the 
part of another contsacting party, is conclusively presumed to know 
its contents and to consent to them and there can be no evidence for 
the jury as to its understanding of its terms”. The Court of Appeals 
reversed the lower courts and directed arbitration. 

The effect of this decision is to remove any doubt as to the effective- 
ness and validity of any arbitration clause which is incorporated by 
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reference into a written contract. Perhaps of equal importance is the 
re-assertion by the State’s highest Court of one of the fundamental 
concepts of contract law, which holds that in the absence of fraud or 
other wrongful act on the part of the other contracting party, a party 
is bound by the provisions contained in a contract whether he reads 
them or not. This rule of law is sound and necessary if written con- 
tracts between merchants are to have any real meaning. Contracts are 
entered into for the purpose of defining and fixing the rights and obli- 
gations of the parties both as to performance and breach. In the ab- 
sence of fraud or other wrongful act, a merchant who signs a contract 
is presumed to know its contents and to assent to them. His failure 
to read the contract furnishes him with no excuse. By the decision 
in the Level case, the Court of Appeals has reaffirmed the effective- 
ness of a written contract and its meaning in the business world. 


Arbitration Found Successful in Houston Area 


Ninety-six percent of companies which bargain collectively with 
unions in the Houston, Texas industrial area report “successful” or 
“very successful” experience with their arbitration procedures. A 
slightly larger number of companies—97 percent—report satisfac- 
tion with their grievance machinery. 

This is a conclusion of a survey conducted by Dr. Joun P. Owen, 
Chairman of the Department of Economics and Finance, College of 
Business Administration, University of Houston. The survey was 
directed at locating the “areas of diverse practice” and “areas of uni- 
form practice” in grievance and arbitration arrangements, as a guide 
both to new companies in the area and established companies which 
have recently begun bargaining with labor unions. 
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Of the companies surveyed, only 3 percent did not have some plan 
for arbitration of grievances. A slight majority of those with arbi- 
tration clauses provided for submission of future disputes to an arbi- 
trator. An almost equal number subscribed to an arrangement by 
which grievances would go to arbitration only on consent of both 
parties at the time the controversy arises. The typical company has 
at some time resorted to arbitration, generally, not more often than 
once in four years. Slightly less than a majority of the firms re- 
sponding to Dr. Owen’s questionnaire never had to submit a case to 
arbitration at all. Most arbitration clauses provide for a single arbi- 
trator, rather than a board (57 percent as against 43 percent), and 
arbitrators are selected, in an overwhelming number of cases (83 per- 
cent), on an ad hoc basis. In this respect, the survey of the Houston 
area corroborates the findings of similar surveys by the Bureau of 
Labor Statistics, the American Arbitration Association, and others. 

The typical arbitrator selected in the Houston area was found to 
be a “professional arbitrator.” Others who served as arbitrators, 
in descending order of frequency, were lawyers, educators and min- 
isters. The cost of arbitration, in all but one case, was borne equally 
by the parties. A single arbitration proceeding typically cost the par- 
ties between $150 and $175. Unfortunately, the survey does not make 
it quite clear whether this was the total cost, or the cost to each of the 
parties. 

Although 96 percent of the companies reported experience with 
arbitration that was at least “satisfactory,” the reasons given by the 
dissastisfied 4 percent may be instructive. The most frequent single 
reason given was “inadequately qualified arbitrators.” Next in im- 
portance was “biased arbitrators,” followed by “high cost of arbi- 
tration,” “duration of arbitration,” and “failure of other party to 
accept arbitration decision.” 

Dr. Owen’s data is not sufficiently detailed for a definite conclu- 
sion, but it seems apparent that the 4 percent with unsatisfactory 
experience did not provide for arbitration through an organized 
agency, such as the American Arbitration Association, with a care- 
fully screened Panel of Arbitrators, and with rules which prevent 
excessive delays and costs and which require parties to agree in ad- 
vance to accept an arbitration award as final and binding. 

















Labor Courts in Germany* 
Morrison Handsaker 


Chairman, Department of Economics, Lafayette College, 


While there is some use made in Western Germany of voluntary 
arbitration in the settlement of labor disputes, the major reliance for 
adjustment of these differences lies in a system of labor courts. These 
are special courts, established for the sole purpose of settling disputes 
between employers and employees. These courts exist at the present 
time at the local level and there is also a group of appeal courts, estab- 
lished at the state level (“States” refer to “Laender”, such as “Rhine- 
land-Westphalia”). There is discussion at the present time in Ger- 
many concerning the desirability of the establishment of a higher 
appeals court at the Federal level. 

These courts hear not only cases in dispute between employers or 
employers’ associations and unions. Individual workers may bring 
cases before these courts. One case which the writer witnessed in 
one of the appeal courts involved a dispute between a municipal civil 
servant and the municipality. The worker contended that he was 
improperly classified and that if due consideration were given to the 
work he was doing and the amount of supervision he had, he should 
be granted a higher classification. 

Judges are appointed by the heads of the German equivalent of the 
State Secretary of Labor. Most of the judges have a legal back- 
ground. From a procedural standpoint, the functioning of these 
courts is interesting. Extensive pre-hearing briefs must be filed and 
these are studied by the judge in advance. The procedure is informal 
and the judges question the witnesses directly. The hearings, accord- 
ing to the judges, are largely used to clarify any points not clear from 
the briefs. At the conclusion of the hearing there is a brief recess 
while a decision on the case is reached. Then, usually, the decision 
is announced orally. A written decision is prepared later. 

In addition to the impartial judge there are two others, appointed 
for one day at a time, by the Court from lists supplied by employer 
organizations and union groups. Thus there exists a form familiar 
in the United States as the tri-partite panel. The employer and union 
representatives are paid only their expenses and the amount of wages 
or salary lost by not working on the day they sit on the bench. Judges 


* The material contained in this article was obtained by the writer during the 
winter and spring of 1953 while he was in Germany studying industrial rela- 
tions there, under a grant from the U.S. Department of State, as a part of the 
Exchange of Persons Program. 
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report that they find the tri-partite arrangement worthwhile and use- 
ful in that it helps them to make decisions more practical and workable. 
No announcement is ever made of whether a decision is on a two-to- 
one basis or is unanimous. Members of these panels are bound by 
law to refrain from indicating whether or not the vote was split. 

These courts handle, in the main, what we would classify as griev- 
ance cases. Disputes over the terms of new contracts do not come 
to these courts. Most of these disputes over new contracts are set- 
tled by direct negotiation between the parties, by mediation or, in 
some cases, by voluntary arbitration. Economic strikes over new 
contract terms appear to be relatively rare in post-war Western 
Germany. 

There are several interesting contrasts between the operation of 
these courts and voluntary arbitration of grievances in the United 
States. The outstanding difference, of course, is that while the parties 
to a dispute select their own arbitrators under the system of volun- 
tary arbitration in the United States, in Germany the parties must 
accept the judge appointed to the court having jurisdiction. There 
are also other differences worthy of note. Whereas in the United 
States the practice is almost universal for the parties to bear the costs 
equally, in Germany the loser must pay all costs. This means that 
the loser pays not only the court costs but also pays the fee of the 
attorney hired by the winning side and, of course, the fee of his own 
attorney. Court costs and attorney fees are determined by a scale 
set down in law and vary according to the amount of money involved 
in the claim. If no specific amount of money is involved (as in a 
request for reclassification) the judge rules that for purposes of com- 
puting costs, all parties will act as if a sum of money which he specifies 
is involved. In the case of the civil servant cited above, the court 
ruled against the worker’s request for a reclassification and as a result 
he was charged with all costs connected with the appeal. The costs, 
in that case, amounted to about one month’s salary for the worker. 

The labor courts in Germany, in cases in which a discharged worker 
is found to have been dismissed from his job improperly, often give 
the employer an option which, from the point of view of American 
practice, is rather novel. An employer often has the option of rein- 
statement of a discharged worker, or, as an alternative, the payment 
of a substantial sum of money to the improperly dismissed worker. 
The employer, thus, may choose between reinstatement or paying 
the worker a sum equal to two years wages. This option is provided 
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to the employer since it is felt that reinstatement may prove imprac- 
tical after the argument in the Court. 

In part the point of reference of these courts is the collective bar- 
gaining agreement. Frequently, however, they are interpreting labor 
law. Many things which are matters for determination by collective 
bargaining in the United States are, in Western Germany, matters 
of statutory and customary law. Thus discharge cases, which in the 
United States, usually involve the interpretation of a “just cause” 
clause in a collective agreement, in Germany involve application of a 
statute which governs the condition under which a worker may be 
dismissed from his employment. 

Some of the cases coming before these courts involve important, 
basic matters in industrial relations. A few months ago, when a law 
vitally affecting labor-management relations (the so-called “co-deter- 
mination” law) was before the Federal legislature, the lawmakers 
were favorably inclined to a version of this law providing for labor 
representation in management affairs which was not what the trade 
unions wanted. In protest over the prospective enactment of this 
law, the workers in newspapers in Western Germany conducted a 
two day protest strike. Employers immediately contended that this 
strike, which had political aim, was illegal and they brought suit in 
the labor courts to have the action judged illegal. The final outcome 
of this suit, will, of course, be very important in labor-management 
affairs. (Cases may be appealed from the local court to the district 
(appeals) court if more than a certain sum of money is involved or 
if the judge in the local court states that the case may be appealed. 
He will do this in cases involving significant or novel questions. 

The German tradition is that laws (such as the discharge law men- 
tioned above) and a system of courts on labor matters are desired 
and, apparently, approved by all persons involved. The idea that 
the parties to a dispute could agree upon a private arbitrator to settle 
their differences appears to many Germans as quite incomprehensible. 
Some expressed considerable amazement when the writer told them 
how in the United States these matters were adjusted by private per- 
sons selected by the parties. In view of the German tradition, their 
method may well be the best for them. One familiar with the Amer- 
ican method and tradition, however, cannot but feel that, for us at 
least, the private, non-governmental solution of these problems is 
much superior. 











REVIEW OF COURT DECISIONS 


HIS review covers decisions in civil, commercial and labor-man- 

agement cases, arranged under the main headings of: I. The Ar- 
bitration Clause, Il. The Arbitrable Issue, 111. The Enforcement of 
Arbitration Agreements, 1V. The Arbitrator, V. Arbitration Pro- 
ceedings, VI. The Award. 


I. THE ARBITRATION CLAUSE 


A memorandum provided for signing of an agreement “which will be sub- 
stantially in the same form” as another agreement involving other parties and 
prepared by the same attorneys for other clients. The latter agreement of 
twenty-four pages was not incorporated in the memorandum but was merely 
referred to. It was no standard agreement, so the party could not have been 
expected to be acquainted with its terms, which included a provision for arbi- 
tration. The court vacated arbitration proceedings since no binding arbitration 
agreement was shown. Moreover, said the court, “there was no obligation 
to sign one in exactly the same form. If petitioner therefore had signed an 
agreement exactly the same except for the omission of an arbitration clause, 
he would have fulfilled his obligation, for such an agreement would certainly 
have been ‘substantially in the same form’ as the other.” Falk v. Berger, 
N.Y.L.J., June 18, 1953, p. 2051, Rabin, J. 


Three doll companies entered into an agreement with a company set up by 
them to provide plastic parts for dolls and toys to be manufactured or assembled 
by the doll companies. The plastic parts company was to provide the requirements 
of each of the doll companies up to one-third of its potential monthly output. 
Under the broad arbitration clause of the contract which forbade any oral mod- 
ification of its terms, there was submitted to arbitration the question of a fail- 
ure to prepay a sum of money to the company to be applied against future pur- 
chases, and the refusal of the doll companies to order their requirements of toy 
parts from the company. As the second item was considered properly a ques- 
tion for arbitration, a motion to stay arbitration on this issue was denied and the 
denial affirmed. A majoity decision of the Appellate Division (Judge Breitel 
dissenting) also affirmed the denial to stay arbitration on the first item of pre- 
payment which was based on an alleged oral agreement between the parties, 
relying on Matter of Intercontinent Corp., 296 N.Y. 916. Arranbee Doll Co. 
v. Model Plastic Corp., 282 App. Div. 660, 122 N.Y.S. 2d 137. 


A motion to stay arbitration under a sales contract was denied, under the 
authority of Level Export Corp’n v. Wols, Aiken & Co., 305 N.Y. 82 (digested 
in Arb. J. 1953, p. 45), the court saying: “By signing and returning to respond- 
ent the document dated February 2, 1953, which respondent had forwarded to 
petitioner, the latter entered into a written contract with respondent the terms 
of which were contained in said document. The instrument in question states 
that ‘this acceptance of your order completes a contract between us for all pur- 
poses upon the provisions specified herein.’ Had petitioner refused its assent 
to the provisions of the instrument on the ground that it incorporated terms not 
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embodied in the previous negotiations, its position here might be justified. In- 
stead, however, petitioner signed and returned to respondent a copy of the 
instrument, referred to in the last paragraph thereof as ‘this contract.’ It 
thereby indicated its assent to the terms of the document being the contract 
between the parties.’ In re Polly Prentiss, Inc., N.Y.L.J., August 11, 1953, 
p. 224, Gold, J. 


The authority of a party’s former attorney to enter into an arbitration agree- 
ment on its behalf was assumed, the court adopting the findings of an official 
referee, and therefore staying all proceedings pending arbitration pursuant to 
sec. 1451 C.P.A. Feldman v. M. C. Feldman Co., Inc., N.Y.L.J., June 24, 1953, 
p. 2114, Dailey, J. 


A written order signed by an Ecuadorian importer of cumin seed and the New 
York seller’s sales agent, with delivery to be made in Ecuador and payment 
by letter of credit, provided for an import license from the authorities in Ecua- 
dor to be furnished by the buyer. Such permit, containing a clause for arbi- 
tration of all disputes “arising from this contract,” was received by the seller 
and delivered to the bank issuing the letter of credit. Arbitration demanded 
by the Ecuadorian buyer was stayed, the court considering the arbitration clause 
in the import permit as not part of the sales contract between the parties, in 
saying: “The agreement to sell and buy was complete with the execution of the 
written order. Documents to be delivered thereafter constituted a part of the 
performance under that contract. The import permit was not the contract nor 
was it a separate contract between the parties. . . . It would be different if the 
contract between the parties was made conditional on agreement with any terms 
the Ecuadorian government might impose.” Franklin Fine Foods v. Rosero, 
Inc., N.Y.L.J.. May 29, 1953, p. 1017, Steuer, J. 


II. THE ARBITRABLE ISSUE 


A suplementary agreement to a collective bargaining agreement of a partner- 
ship with the Joint Board of Cloak, Suit, Skirt and Reefer Makers’ Union, 
provided that if the partnership was dissolved and the business discontinued, 
“the partners should not be individually obligated under this agreement.” An 
arbitration brought by the union against the members of the partnership was 
resisted on the ground that the partnership had been dissolved. The Appellate 
Division in directing a trial stated that “breaches of the supplementary agree- 
ment would not seem arbitrable, if there has been dissolution of the partner- 
ship in good faith. .. . The preliminary issue would be whether the contracting 
partnership was, in fact and in law, dissolved. Its members were personally 
teleased under the terms of the supplementary agreement as to any complaints 
based solely on breaches of that agreement. Actual dissolution in good faith 
will relieve an entity of some contractual obligations under a collective bar- 
gaining agreement by operation of law (Matter of Kosoff (“Jones”), 276 App. 
Div. 621, 96 N.Y.S. 2d 689, aff’d 303 N. Y. 663). Here there was a specific 
contractual provision as to personal exemption on dissolution.” (Judges Breitel 
and Bergan, in dissenting, voted to affirm the order of Special Term which 
directed the parties to proceed to arbitration. See Arb. J. 1953, p. 103). Shapiro 
v. Rosenblatt, 282 App. Div. 245, 122 N.Y.S. 2d 743. 
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Violation of an agreement’s no-strike clause was considered an arbitrable 
issue, and so was any claim for ensuing damages. A motion to compel arbi- 
tration made by the employer was granted and an application for temporary 
injunction pending arbitration to restrain picketing and interference with the 
conduct of the plaintiff’s business was denied. Regent Quality Furniture, Inc. 
v. Korman, N.Y.L.J., June 29, 1953, p. 2142, Saypol, J. 


Whether the company’s refusal to permit an employee “to do overtime work 
was justified on disciplinary grounds, as petitioner claims, or whether it con- 
stituted unjustified discrimination against Miss Butow in violation of the con- 
tract between the parties, as the respondent maintains, is for the arbitrator 
to determine,” said the court, in denying a stay of arbitration. Sperry Gyro- 
scope Co. v. Taft, N.Y.L.J., August 10, 1953, p. 217, Gold, J. 


Whether employees are “production and maintenance employees” within the 
meaning of the collective bargaining agreement and not within the exception 
therein specified, is an arbitrable issue to be determined by the arbitrators under 
a broad arbitration clause in that agreement. A motion to compel arbitration 
was therefore granted. Rugen v. North American Phillips Co., Inc., N.Y.L.J., 
August 5, 1953, p. 194, Rabin, J. 


“The employer’s right to warn or reprimand an employee does not fall within 
the language of the arbitration agreement and the matter is not covered by the 
agreement to arbitrate,” said the court in staying arbitration under the authority 
of Eager Const. Corp’n v. Ward Foundation Corp’n, 255 App. Div. 291, 293, 
and Matter of Bohlinger, 280 App. Div. 751 (the latter decision meanwhile 
having been reversed, 305 N.Y. 539). Farrand Optical Co., Inc. v. McCue, 
N.Y.L.J., June 29, 1953, p. 2146, Benvenga, J. 


Arbitration of the discharge of two employees for accepting employment with 
a competing company during their off-hours, was resisted by the company, as 
a matter outside the terms of the collective bargaining agreement. The latter 
provided for arbitration in the event of any dispute “with reference to any 
matter not provided for in this Contract, or in reference to the terms, inter- 
pretations or application of this Contract,” by a Board of Arbitration of which 
the Impartial Chairman was to be appointed by the New York State Board of 
Mediation in case the two arbitrators designated by the parties did not reach 
an agreement upon the chairman. 

Special Term denied the employer’s motion to direct that arbitration be per- 
manently stayed, on the ground that the arbitration clause referred to disputes 
on matters not covered by the contract, and therefore the propriety of the 
discharge was subject to arbitration. The App. Div. by a majority decision, 
280 App. Div. 751 (the late Judge Shientag dissenting, see Arb. J. 1952 p. 121), 
reversed and granted the employer’s motion for a stay of arbitration, ruling 
that the collective bargaining agreement placed no restrictions on the inherent 
right of the employer to discharge an employee. The court concluded that there 
was no obligation owed to any employee, and since no obligation had been vio- 
lated, there could be no dispute subject to arbitration. 

The Court of Appeals reversed that decision and affirmed Special Term, in 
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saying: “The clause in controversy, it is plain, contemplated the submission 
to arbitration not only of the terms, interpretation and application of the col- 
lective bargaining agreement itself, but also any dispute which might arise in 
respect of matters not provided for in the agreement. There can be no claim 
of ambiguity in the language chosen to express what the parties intended, nor 
does it appear that the language agreed upon failed to express that intention. 
The failure to allude specifically to every possible area of dispute should not 
result in making an arbitration clause unworkable where the parties have spe- 
cifically said that it was their intention to include ‘any dispute . . . with refer- 
ence to any matter not provided for in this contract’ (Matter of Lipman [Hacuser 
Shellac Co.], 289 N.Y. 76, 80).” 

Another provision of the collective bargaining agreement provided that a 
distinction should be made “between discharge and lay-off of employees” and 
defined each of these terms but failed to say whether the employer had the 
right to discharge without notice and without cause. Each party disputed the 
effect of that omission. The employer contended that the agreement retained 
for him the common-law right to discharge at will. The union argued that 
because the contract defined a discharge and then failed to secure any right to 
the employer to discharge employees, any discharge thereby gave rise to an 
arbitrable issue. Said the Court of Appeals: “We need not resolve that dis- 
pute as to how the collective bargaining agreement should be construed because 
its mere statement demonstrates conclusively that under the broad language of 
the arbitration clause the opposing contentions of the parties ought to be re- 
solved by the arbitrators in respect of its interpretation.” Bohlinger, as Pres- 
ident of the International Union of Operating Engineers, Local No. 94, A.F.L. 
v. National Cash Register Co., 305 N.Y. 539, 114 N.E. 2d 31. 


The assignment of teachers by a high-school principal to extra-curricular 
activities and the failure to compensate them for their services is not an arbi- 
trable issue when, under a grievance agreement with a teachers’ association, 
the Board of Education of the City of New York, may “refuse to submit the 
matter to arbitration on the ground that a policy matter is involved, in the 
decision of which the Board cannot divest itself of its legal responsibility.” The 
Board of Education refused to consent to the petitioner’s request to arbitrate 
the complaint on the ground that the grievance involved a matter of admin- 
istrative policy which should be submitted to the Policy Consultation Committee. 
Said the court: “The position thus taken by the respondent is entirely tenable. 
The respondent alone has the right and responsibility to fix its own admin- 
istrative policy, subject only to the review thereof by the Commissioner of 
Education. Extra-curricular assignments of the character complained of in 
the instant case have been upheld as duties justifiably imposed upon teachers 
by the respondent (Matter of Hallaron, 72 St. Dept. Repts. 17; Parrish v. Moss, 
200 Misc. 357, aff’d 279 App. Div. 608). In the absence of a claim and proof 
that these assignments were made upon a discriminatory, unreasonable or arbi- 
trary basis, a court will not entertain an application to review the acts com- 
plained of.” The court therefore denied a motion to direct the Board of Edu- 
cation to proceed to arbitration. Matter of High School Teachers’ Ass'n of 
N. Y. City, Inc. (Tottenville High School; Board of Education of the City 
of N. Y.), N.Y.L.J., September 16, 1953, p. 444, Di Falco, J. 
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A subcontract for the completion of masonry work on a housing project of 
the New York City Housing Authority provided for the submission to AAA 
arbitration of all disputes to which certain provisions of the General Contract 
on extra work were not applicable. The building developed leaks following a 
rainstorm, and the Housing Authority refused to accept the masonry work and 
caused the contractor to expend $25,000 to correct these defects which the 
contractor sought to recover under the subcontract. Over the subcontractor’s 
objection to arbitration on the ground that the Authority was demanding extra 
work occasioned by no fault of the contractor, the Appellate Division directed 
such arbitration since the dispute to be arbitrated did not involve extra work 
within the meaning of the general contract, but rather involved damages sus- 
tained by the contractor due to allegedly imperfect construction on the sub- 
contractor’s part. The Court of Appeals affirmed the order directing that 
arbitration proceed in accordance with AAA rules. P. J. Carlin Construction 
Company v. Bartley Bros. Construction Corp., 305 N.Y. 784, 113 N.E. 2d 300 
(May 28, 1953). 


An award determining differences in the amount of drawings of funds by part- 
ners as one of the issues considered by the arbitrators, was confirmed, the court 
saying: “Implicit in their determination was a finding that the respondent was 
ertitled to larger drawings from the partnership’s funds than the petitioner. Asa 
quasi-judicial officer, an arbitrator should not be called upon to give reasons 
for his decision. Inquisition of arbitrators, for the purpose of determining the 
processes by which they arrived at an award, finds no sanction in law (Matter 
of Shirley Silk Co. v. American Silk Mills, 257 App. Div. 375, at p. 377).” 
Lief v. Brodsky, N.Y.L.J., August 21, 1953, p. 277, Frank, J. 


An explosion at South Amboy, N. J. of anti-tank mines which had been bought 
by the Government of Pakistan, led to the reimbursement of the buyer by an 
insurance company, which, as subrogee, asserted a claim for damages and de- 
manded AAA arbitration as provided in the contract between the Pakistan Gov- 
ernment and the Ohio munitions manufacturer. This arbitration was resisted 
inasmuch as the parties never contemplated the settlement of such issue by 
arbitration. A decision of Special Term holding the matter not arbitrable was 
reversed by the Appellate Division, since it did not “sound in tort” but was 
grounded solely on breach of a written contract. In the Court of Appeals the 
argument was advanced, among others, that there was no mutually enforceable 
contract to arbitrate, since the Government of Pakistan could not be sued in the 
courts of this country without its consent. The Court of Appeals affirmed the 
decision of the Appellate Division (digested in Arb. J. 1952, p. 175). Kilgore 
Manufacturing Company v. New Hampshire Fire Insurance Co., 305 N.Y. 815. 


III. THE ENFORCEMENT OF ARBITRATION AGREEMENTS 


Damages as a result of strikes called by local and international unions were 
sought without first exhausting the grievance and arbitration procedures set 
out in the collective bargaining agreement. The latter, as revised December 6, 
1950, provided in sec. 13 that “all grievances involving interpretation or appli- 
cation of the terms of the collective bargaining agreement, not satisfactorily 
adjusted under the grievance procedure, shall, at the request of the party initi- 
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ating the grievance, be submitted to an arbitrator” (Clarence M. Updegraff, 
or, as successor, N. P. Feinsinger, being named). Sect. 14 determined the 
arbitrator’s lack of authority not only to modify any of the terms of the agree- 
ment, but also “to pass upon any controversy arising from any demand of the 
Union for a general wage increase, or to establish or change piece rates, or the 
base rate of any job classification established by job evaluation.” The union’s 
challenge of the jurisdiction of the Federal District Court, as far as the arbi- 
tration provision was concerned, was refuted, the Circuit Court of Appeals 
(Eighth Circuit, Iowa), in affirming, stating as follows: “The act does not deny 
a Federal court jurisdiction of a controversy subject to arbitration. It grants 
to a party to an arbitration agreement the right to apply to the court in which 
the action is pending for an order staying proceedings in the action pending arbi- 
tration where the court finds that the issues in controversy are referable to arbi- 
tration under the agreement between the parties. The defendants did not apply 
te the District Court for a stay authorized by the Act. Sections 13 and 14 of 
the bargaining agreement deal with arbitration of certain disputes between the 
parties. Under section 13 only the party initiating a grievance is granted the 
right to demand arbitration. Section 14 excludes from arbitration any dispute 
involving a change in a piece or base rate on a job classification, the sole issue 
between the parties which brought about the strike of January 18 through Jan- 
uary 24. The same issue was involved with others in the strike beginning 
January 26. All issues in dispute in both strikes were initiated by the defen- 
dants who alone had the right to demand arbitration.” United Electrical, Radio 
& Machine Workers of America v. Oliver Corp., 205 F. 2d 376 (Court of Ap- 
peals, Eighth Circuit, Riddick, C. J.). 


A lawsuit for wrongful discharge which was instituted by a union member as 
third party beneficiary of a collective bargaining agreement, after the time to 
arbitrate had expired, cannot be summarily dismissed for that reason. The 
exclusive remedy for the employee, as stated by the App. Div. (Second Dept.), 
“was to obtain a stay of all proceedings pursuant to sec. 1451 C.P.A. (River 
Brand Rice Mills v. Latrobe Brewing Co., 305 N.Y. 36; American Reserve Ins. 
Co. v. China Ins. Co., 297 N.Y. 322),” even though the stay, as Judge Wenzel 
(dissenting) said, “would merely suspend a trial which can never be held, pending 
an arbitration which can never be had.” Ott v. Metropolitan Jockey Club, 282 
App. Div. 721, 122 N.Y.S. 2d 374; see also N.Y.L.J., June 30, 1953, p. 2159, 
Hallinan, J. 


An award rendered against a member of the American Federation of Musi- 
cians dealt with the validity of an agreement by which the member agreed to 
pay a booking agent ten percent of the wages, though art. 185(2) of the Gen- 
eral Business Law provides that licensed theatrical employment agencies shall 
not charge more than five percent of the wages earned through certain limited 
periods. Under the by-laws of the Federation the member was bound to sub- 
mit such controversy to arbitration before a committee of the Federation; the 
booking agent was also bound by a written agreement to submit to this arbi- 
tration. The award was in favor of the booking agent. The arbitrators obvi- 
ously determined the validity of the contract on the facts as presented to them 
that the agent had to manage the plaintiff or to guarantee a certain income 
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(art. 171(4) General Business Law). The App. Div. (Third Dept.) said this 
was a question “over which the arbitrators had jurisdiction. . . . Plaintiff was 
required to have reviewed the award under the arbitration article of the Civil 
Practice Act, Article 84, which is the exclusive remedy where the question is 
arbitrable on its face; and there would have been available to him on such a 
review the validity of the ten percent agreement as the facts before the arbi- 
trators may have appeared. On such a review, the booking agent whose 
interests are truly adverse to plaintiff’s would have been a necessary party.” In- 
stead of that, the member sought an injunction restraining the union from sus- 
pending the plaintiff from membership for non-compliance with the award. An 
order of the Supreme Court, Albany County, granting a temporary injunction, 
was reversed, the App. Div. stating: “The award cannot be attacked collaterally 
by suing the arbitrators and leaving the adverse party out. The by-laws of the 
Federation provide that a violation by a member of any direction, resolution or 
rule of the federation is a ground for discipline. The award against plaintiff 
contained a direction to pay, purported to be made in pursuance of the by-laws, 
and notice that failure to pay it ‘will result’? in loss of membership. No pro- 
ceeding to remove the plaintiff has been instituted. The Federation’s rules 
provide fully for a hearing and review before discipline against a member can 
be effected and no good case has been made out for judicial interference with 
the internal control by the Federation over plaintiff’s membership at this stage 
of the controversy.” Johnson v. Petrillo, as President of the American Federa- 
tion of Musicians, 282 App. Div. 795, 123 N.Y.S. 2d 1. 


Whether an employer who joined an association of manufacturers is bound by 
a subsequent agreement of the association with the union, is an issue to be de- 
termined by trial. The employer did not waive his right to dispute the binding 
effect of such subsequent agreement upon him by participating in an arbitration 
which involved the subsequent contract, since he thought that the claims ad- 
vanced by the union were being made under an earlier contract. Feinberg v. 
Knitgoods Workers Union, Local 155, 1.L.G.W.U., N.Y.L.J., August 5, 1953, 
p. 194, Rabin, J. 


A dispute over discharge of employees for taking time off on Good Friday 
without permission to attend religious services was settled on the basis of rein- 
statement of the employees, the union waiving the claim for back pay. The 
parties further agreed to submit to arbitration under the grievance procedure 
the issue which gave rise to the discharge. When the union proceeded to arbi- 
tration with a grievance including the issue of back pay, the employer claimed 
a violation of the agreement, and the court directed arbitration of, the limited 
issue only in saying: “It is clear on the face of the agreement that the union 
agreed to waive the question of compensation for days under suspension and 
that issue cannot be revived by the various grievances or otherwise.” Sonotone 
Corp. v. Barile, N.Y.L.J., August 3, 1953, p. 183, Gallagher, J. 
. 

A company refused to provide employment at lighter work to an employee 
placed on medical leave following a coronary attack, and objected to arbitration 
of the union’s claim that such refusal of employment amounted to a discharge. 
The collective bargaining agreement provided for arbitration of any dispute or 





















Review of Court Decisions 141 





difference of opinion as to the meaning and interpretation of any provision of 
the contract or the discharge or suspension of an employee. The Federal District 
Court Conn. applying sec. 301, Taft-Hartley Act which permits lawsuits over 
breach of contract, stated that the question of the arbitrators’ jurisdiction over 
this particular issue (the so-called “jurisdiction-to-decide-jurisdiction”), must 
depend upon the provisions of the contract (Colt’s Industrial Union v. Colt’s 
Mfg. Co., 137 Conn. 305, digested in Arb. J., 1951, p. 116). Said the court: 
“The contract in question provides for submission to arbitration of the legal 
question of the meaning of the term ‘discharge’ in the contract; the panel’s 
resolution of this question will determine whether they have jurisdiction over 
the merits of the dispute. Certainly the Union’s claim that Company action in 
this case constitutes a ‘discharge’ of Celani cannot be called frivolous; hence the 
Court need not consider whether the union would be entitled to arbitration of 
the dispute in such case. Granted a non-frivolous claim that the Company 
actions amount to a ‘discharge’, then Article XII calls for submission of the 
dispute over interpretation of the contract to arbitration.” The court therefore 
directed the Company to submit the dispute to arbitration. International Union, 
United Automobile, Aircraft and Agricultural Implement Workers of America, 
Local 379, C.I.0., v. Jacobs Manufacturing Company, 20 Labor Arb. 838 (U.S. 
D.C. Conn., Smith, D. J.). 


An interlocutory court decree referred a matter which had been determined 
by an award back to the arbitrators for hearing and consideration of such 
evidence as might be necessary for them to make a specific finding on each and 
every item presented to them which the award had not embraced. Such decree, 
which did not confirm or vacate the award, made no decision as to the validity 
of the award. The decree was held not appealable, since, as the Supreme Court 
of Mississippi said, “a decision on this appeal would not only not settle all the 
controlling principles involved in the cause, but would not settle any of such 
principles, and, therefore, instead of avoiding delay and expense, it would result 
in delay and expense.” Horne v. State Bldg. Commission, 65 So. 2d 227 
(Supreme Court of Mississippi, June 8, 1953, Holmes, J.). 


An Oklahoma contractor instituted an action in the Federal District Court, 
Eastern District of Kansas, against a Kentucky benevolent association for de- 
claratory judgment that it was entitled to arbitration of a claim for additional 
compensation for rock excavation at a hospital construction in Little Rock, 
Arkansas. The contract provided for arbitration under the Standard Form of 
Arbitration Procedure of the American Institute of Architects, but that arbi- 
tration clause was challenged under the law of Arkansas which does not pro- 
vide for the enforcibility of future arbitration clauses. Since the contract was 
considered a local building contract which did not evidence any transaction in- 
volving interstate or foreign commerce, sec. 4 of the Federal Arbitration Act 
empowering courts to compel arbitration was held not applicable, under the 
authority of Tejas Development Co. v. McGough Bros., 165 F. 2d 276. In 
denying relief for affirmative specific performance of the arbitration clause, the 
court said: “The rule that an executory agreement to arbitrate will not be 
specifically enforced in the absence of a statute so providing is still the law.” 
As to the application of Arkansas law, the court stated: “If the agreement is 
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supported by no consideration other than the mutual agreement of the parties 
to arbitrate, it is revocable at the will of either party at any time before an 
actual award is made, but if there is independent consideration for the agree- 
ment, other than the mutual agreement of the parties to arbitrate, then it is not 
revocable at the will of one of the parties. Insurance Co. of North America 
w. Kempner, 132 Ark. 215. Where the agreement is executed and an award 
made, the parties are bound thereby, and the award may be enforced by suit. 
Alexander v. Fletcher, 206 Ark. 906.” W.R. Grimshaw Co. v. Nazareth Liter- 
ary & Benevolent Institution, 113 F. Supp. 564 (D.C. E.D. Arkansas, May 22, 
1953, Lemley, Chief Judge). 


When a contract provided for arbitration before the United States Depart- 
ment of Agriculture, a motion to compel arbitration before the American Arbi- 
tration Association was considered premature and therefore denied, the court 
saying: “It is not shown that the Department of Agriculture has declined to 
receive petitioner’s complaint.” Alfred A. Freudenheim & Co., Inc. v. Am. 
Line Corp’n, N.Y.L.J., June 25, 1953, p. 2119, Saypol, J. 


Contracts of New York corporations of October 1950 for the sale of aluminum 
sheet, to be manufactured in and shipped from England and subject to British 
government allocations and regulations, provided for “New York Friendly 
Arbitration (each party appointing one arbitrator) in case of any dispute that 
cannot be settled directly between us.” A dispute arose in connection with the 
non-delivery of some of the merchandise. A motion asking the court to ap- 
point a third arbitrator in addition to the two arbitrators provided in the agree- 
ment, was denied, the court directing arbitration before the two arbitrators, and 
no appeal was taken from that order. Since the arbitrators did not reach a 
unanimous decision, a new motion was made to appoint a third arbitrator or to 
appoint a single arbitrator and to direct the parties to arbitrate. Such designa- 
tion was sought obviously in view of sec. 8(1) of the British Arbitration Act 
of 1950, whereby generally a reference to two arbitrators “is deemed to include 
a provision that the two arbitrators shall appoint an umpire immediately 
they are thus appointed.” The court denied the motion in stating: “The mean- 
ing of the words ‘friendly arbitration’ under English law is not material here 
in view of the fact that the contracts between the parties were made in this 
state between residents of this state and are governed by the laws of this state.” 
The court further said: “In view of the fact that the arbitration has proved 
abortive, the petitioner is free to resort to litigation in a court of law to secure 
the redress to which it believes itself entitled. This is not intended as a deter- 
mination as to whether plaintiff may or may not properly resort to a court of 
law and is not intended to be interpreted as the law of the case.” Kenway 
Metals Corp’n v. Albert M. Goldstein, Inc., N.Y.L.J., August 18, 1953, p. 258, 
Gold, J. 


The owner of a leasehold on a building instituted an action to recover on fire 
insurance policies for a loss resulting from fire in the switchboard room. The 
insurer disclaimed liability on the ground that the loss was the result of an 
electrical disturbance for which there is no coverage in the policies. They 
brought in as third-party defendant the subcontractor on the electrical work 
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in the building, claiming that if fire did in fact take place and if they had to 
make good the loss, then they should be compensated because the fire was caused 
by the subcontractor’s negligence and its breach of contract for which they were 
liable to the owner and to which claim the insurer would thus become sub- 
rogated. The subcontractor asserted that the third-party action had to be 
stayed pending arbitration, the latter being provided for on “any controversy 
or claim arising out of or relating to the subcontract.” The App. Div. held that 
the subcontractor “waived its right to compel arbitration by interposing an 
answer to the third-party complaint and taking affirmative steps in defense of 
the action. (Matter of Zimmerman v. Cohen, 236 N.Y. 15, 19, 20.)” The 
dissenting opinion by Judges Callahan and Van Voorhis held the third-party 
defendant entitled to avail itself of the arbitration clause in its contract, in 
saying: “It should not be held to have waived arbitration for the reason that 
application was not made to arbitrate a claim which, concededly, has not yet come 
into existence. No claim was asserted against the third-party defendant by 
plaintiff, nor by Uris Brothers, with whom it contracted, nor could any claim 
be made by the insurance company until it had paid the loss. Therefore no 
arbitrable dispute has arisen, and an application for arbitration would have been 
premature. Wavier cannot result from failing to move when there was nothing 
to arbitrate.” Madison Ave. Properties Corp. v. Royal Ins. Co., Ltd., 281 App. 
Div. 641. 


An action for dissolution of a partnership and for an accounting and appoint- 
ment of a temporary receiver, cannot be stayed by the mere reference to an 
arbitration clause in a partnership agreement. Said the court: “The arbitra- 
tion clause in the partnership agreement is not an absolute defense to the action 
(see Pandolfo v. Gaeta, 73 N.Y.S. 2d 849). An agreement in a contract to 
arbitrate the differences of the parties is not generally a defense to an action 
upon the contract in the absence of allegation and proof that the defendant took 
steps for the selection of arbitrators and to perform the arbitration agreement 
on his part.” Andrews v. Andrews, N.Y.L.J., July 15, 1953, p. 87, Eager, J. 


A contract for the erection of a building in Poughkeepsie, N. Y., provided in 
its article 39 that the architect had to make decisions on all claims relating to 
the execution and progress of the work and the interpretation of the contract. 
If he failed to render a decision within ten days after the parties’ presentation 
cf their evidence, either party might then demand arbitration. Art. 40 of the 
agreement further provided for arbitration of all disputes, claims or questions 
subject to arbitration under the contract in accordance with the provisions of 
the Standard Form of Arbitration Procedure of the American Institute of 
Architects. When a dispute arose as to extras allegedly being furnished by the 
contractor, the latter served a demand for arbitration, but the architect certified 
to the owner that sufficient cause existed to terminate the employment of the 
contractor and that no further payments should be made to him. A motion 
by the owner for an order staying arbitration was denied by the Supreme Court 
in Dutchess County, unanimously affirmed by the App. Div. (2d Dept.), and 
affirmed by the Court of Appeals (Judge Froessel dissenting) in stating: “It is 
unnecessary to decide whether or not article 40 is a general arbitration clause since 
the dispute in this instance is as to a matter which, by article 39, is specifically 
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made subject to arbitration by way of appeal from a decision of the architect. 
Although respondent’s demand for arbitration was, under article 39, premature 
since served before the architect had rendered a decision, that irregularity 
should not destroy respondent’s right to have the dispute abitrated now that 
the architect, as shown by the record here, has issued his certifications in writing 
that respondent has breached the contract and that nothing is due respondent 
thereon.” Elora Realty, Inc. v. William Savage, Inc., 305 N. Y. 842, 114 N.E. 
2d 39. 


A New York buyer of goods to be delivered in New Jersey, refused them 
after inspection and obtained the jurisdiction of the New York seller in New 
Jersey by attaching the goods in New Jersey and instituting an action at law 
in that state. A motion to stay the buyer from proceeding with this litigation 
in New Jersey was granted, the court saying: “If, by the simple tactic of at- 
taching in a foreign jurisdiction goods of domestic corporations, actions can be 
instituted in such jurisdictions by other domestic corporations or corporations 
subject to the jurisdiction of the courts of this state in defiance of arbitration 
provisions, then no such provisions will have any effect.” Deuwahl Trading 
Co., Inc. v. Jandru Corp’n, N.Y.L.J., July 1, 1953, p. 4, Nathan, J. 


A 1946 partnership agreement for the sale of fire protection and extinguish- 
ing equipment provided for the submission of any and all disputes to arbitration 
by three disinterested persons. One partner, who had refused to appoint an 
arbitrator because he considered the agreement expired by its terms, challenged 
an ex parte award, primarily because by non-participation in the arbitration 
he had revoked the arbitration agreement. The Supreme Court of Oklahoma 
reviewing decisions on common-law arbitration in other jurisdictions, held that 
ir. cases where the arbitration statute does not provide for enforceability of 
future arbitration clauses, “the agreement may be revoked at any time before 
making the award” and that “it is immaterial what reason is given by a party 
thereto for refusing to participate in an arbitration.” Wilson v. Gregg, 255 P. 
2¢ 517 (Supreme Court of Oklahoma, April 7, 1953). 


A California party which did not participate in an arbitration held in New 
York objected to the confirmation of the award on the grounds, among others, 
“that no court order was obtained directing arbitration; that the agreement 
had been rescinded and that the respondent, having returned some of the goods 
received under the agreement and having obtained a credit therefor, eliminated 
any arbitral issue.” Said the court: “The agreement to arbitrate in this state 
is clear on its face and no valid issue is raised here as to the making of the 
agreement. Nor does section 1450 of the Civil Practice Act require the peti- 
tioner to apply to the court in order to compel the arbitration for, as to this, 
the section is permissive and not mandatory (Matter of Bernsohn Silk Mills v. 
M. S. Siegel & Co., Inc., 256 App. Div. 617; Schafrin & Finkel, Inc. v. M. 
Lowenstein & Sons, 280 N.Y. 164). Moreover, the contention that cancellation 
of the agreement must be decided by the court is untenable. The issue of 
the alleged rescission and cancellation of the agreement should have been raised 
before the arbitrators (Matter of Lipman [Haeuser Shellac Co.], 289 N.Y. 76; 
Matter of Kahn, 284 N.Y. 515) ; especially where the respondent apparently ac- 
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cepted part of the goods under the agreement.” Weiner v. Mira Loma Fashions, 
Inc., N.Y.L.J., June 25, 1953, p. 2119, Gavagan, J. 


IV. THE ARBITRATOR 


An award rendered by the arbitration board of the New York Produce Ex- 
change against an Argentine corporation was challenged for the reason that the 
president of the New York party was also a member of the board of governors 
of the exchange, which appoints the members of the arbitration board. The fact 
that the New York party was a member of the exchange was not concealed; 
their letter had openly proclaimed such membership and earlier contracts between 
the parties had a provision for arbitration by the same board. The claim of 
disqualification of the arbitrators which was upheld by Special Term (113 
N.Y.S. 2d 365, see Arb. J. 1952 p. 118), was considered unwarranted by the 
Appellate Division. In denying the claim of disqualification and thus confirming 
the award, the court said: “If inquiry had been made concerning the activities 
of the petitioner’s president in the exchange his position and duties as a manager 
would have been readily ascertainable. Under the circumstances we find no 
basis for disqualification of the arbitrators (Matter of Knickerbocker T. Corp’n 
v. Leifer Mfg. Corp’n, 278 App. Div. 351; Matter of Amtorg Trading Corp’n v. 
Camden F, Mills, 277 App. Div. 531, aff’d 304 N.Y. 519; Matter of Catz Am. 
Sales Corp’n v. Holleb Co., 272 App. Div. 689, aff’d 298 N.Y. 504; Matter of 
Newburger v. Rose, 228 App. Div. 526, aff’d 254 N.Y. 546). The case would 
te different if upon timely inquiry there had been a false statement as to non- 
membership in the exchange (Krauter v. Pacific Trading Corp’n of Am., Inc., 
194 App. Div. 672).” L. N. Jackson & Company, Inc. v. Compania Gasoliba 
Soc. Anon., 282 App. Div. 125, 121 N.Y.S. 2d 624. 


When an arbitrator chosen by one party had resigned before the award was 
made, in an arbitration under the Rules of the General Arbitration Council of 
the Textile Industry, a meeting of the Council’s standing committee was called 
and they determined that an award should be made by the two remaining 
arbitrators. The party whose arbitrator had resigned argued that he had been 
placed in a prejudicial position by having to discuss the bias of the remaining 
two before the award was rendered. Said the App. Div., 280 App. Div. 744: 
“The evidence from any view does not support vacation of the award, on the 
grounds of misconduct or partiality on the part of the arbitrators.” (See the 
article by Lionel Popkin in Arb. J. 1953, p. 37). The judgment of the App. 
Div. which confirmed the award was recently affirmed by the Court of Appeals. 
A, M. Perlman, Inc. v. Raycrest Mills, Inc., 305 N.Y. 803, 113 N.E. 2d 554. 


An administrative agency cannot be compelled to accept the other party’s 
choice of an arbitrator. The National Federation of Textiles refused to ap- 
prove of the choice as it had the right to do under its rules, and also, as the 
ccurt said, “in pursuance of the arbitration provisions in the agreement between 
the parties. This refusal has not been shown to be arbitrary or capricious. 
Moreover, Mr. Ix, it appears, has refused to serve unless requested to do so 
by the society. It does not appear that such a request has been made.” 
Schneider Silk Mills, Inc. v. M. Lowenstein & Sons, Inc., N.Y.L.J., September 
11, 1953, p. 402, Di Falco, J. 
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Post-hearing investigation by an arbitrator, although made with the best of 
intentions, but without advance notice to the parties or giving them an oppor- 
tunity to be present, prevents confirmation of the award. The presence of the 
attorney “without prejudice” at the reopening of the hearing, at which no addi- 
tional evidence was taken, did not amount to a waiver which would bar a motion 
tu vacate the award. The court therefore directed the parties to proceed to a 
new arbitration before another arbitrator to be selected in accordance with 
their agreement. Astra Trading Corp’n v. Samuel Barotz & Co., Inc., 
N.Y.L.J., July 10, 1953, p. 59, Lupiano, J. 


V. ARBITRATION PROCEEDINGS 


Examination before trial, a still-disputed issue in arbitration, came up recently 
in a proceedings where the court said: “In the court’s opinion an examination 
before trial as to whether a contract providing for arbitration was made is 
proper although an examination would be improper as to matters which are 
to be decided by arbitrators rather than by the court.” Brookside Mills, Inc., 
v. Charles Bernstein & Son, N.Y.L.J., July 27, 1953, p. 145, Rabin, J. 


An employee was given less than 24-hour notice of the arbitration proceedings 
dealing with his grievance. This the court did not consider due notice. Moreover, 
the hearing was adjourned but the employee was not advised as to the adjourned 
date. The court therefore held the employee not bound by the arbitrator’s award 
against him and denied confirmation of the award “without prejudice to a re- 
newal of the arbitration proceeding upon proper notice to respondent.” Carolyn 
Laundry v. Barmack, N.Y.L.J., June 22, 1953, p. 2082, Rabin, J. 


A contract provision which requires that notice of the arbitration proceedings 
be given to the union only, does not allow such arbitration to proceed when 
the union members concerned did not receive any notice from the union. 
Said the court: “It seems that in fairness to respondent he should have had 
actual notice of the proceeding, particularly since it was not shown that his 
whereabouts were unknown or that he could not be reached. Respondent 
should not be bound by a proceeding of which he had no notice.” Carolyn 
Laundry v. Rossman, N.Y.L.J., June 17, 1953, p. 2035, Rabin, J. 


An appraisal by a named real estate broker of the present fair market for real 
property, as agreed upon by the parties to settle a litigation, was attacked as 
not made after notice or hearing. The appraisal was upheld, the Supreme 
Court of New Hampshire stating: “As a matter of fact, he [plaintiff’s counsel] 
was notified of the time of appraisal and offered the opportunity to accompany 
the appraiser. As a matter of law, since the agreement did not provide for 
notice or hearing none was required. Sebree v. Board of Education, 254 IIl. 
438, 98 N.E. 931; Eliot v. Coulter, 322 Mass. 86, 76 N.E. 2d 19.” Moore v. 
Eastman, 93 A. 2d 671 (Supreme Court of New Hampshire, January 22, 1953, 
Lampron, J.). 


Arbitrators’ determination not to inspect the premises “was a matter for their 
discretion and not reviewable by this court.” A motion to vacate the award 
was therefore denied. Appel v. Gosnievski, N.Y.L.J., July 8, 1953, p. 43, 
Corcoran, J. 
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Landowners claimed damages from a gas company for the construction of its 
pipeline and instituted arbitration before arbitrators named in the arbitration 
agreement. On the company’s challenge of the impartiality of one of the arbi- 
trators the court refused to remove the arbitrator and to appoint another arbi- 
trator in his place. An order directing the company to proceed with the arbitra- 
tion was appealed and a motion to dismiss the appeal as not from a final judg- 
ment was denied. Said the Supreme Court of Errors of Connecticut: “One 
of the tests to determine whether an order is final so as to permit an appeal is 
to ascertain whether it terminates a separate and distinct proceeding. . . . No 
Connecticut case has beeen cited or found determining this question as to an 
order directing the defendant to proceed with arbitration. It is to be noted, 
however, that §§ 8160 and 8161 of the General Statutes provide for the bringing 
of new applications for the confirmation or vacating of awards. New York has 
ruled that orders on such applications are separate proceedings subject to appeal. 
Marchant v. Mead-Morrison Mfg. Co., 252 N.Y. 284, 292, 169 N.E. 386; Hosiery 
Mfrs’ Corporation v. Goldston, 238 N.Y. 22, 25, 143 N.E. 779; see Sturges, 
Commercial Arbitrations & Awards, p. 900. While the cases are not controlling, 
we agree with the conclusion reached. The defendant can appeal from the 
order.” Dewart v. Northeastern Gas Transmission Co., 95 A. 2d 381 (Supreme 
Court of Errors of Connecticut, February 19, 1953, Jennings, Associate Justice). 


A court order directing arbitration was issued on behalf of the Oil Workers 
International Union Local 128, against which an appeal was lodged. The appeal 
was based on the argument that the discharge of an employee was not an arbi- 
trable issue since the arbitration provision of the collective bargaining agree- 
ment related solely to the question of performance of the agreement and there 
was no restriction on the employer’s right to discharge. The California District 
Court of Appeals held that no appeal lies from an order directing arbitration, 
such order not being among those enumerated under the appeal provisions of 
the California Code of Civil Procedure (sec. 963, 1293). Corbett v. Petroleum 
Maintenance Co., 20 Labor Arb. 820 (Calif. District Court of Appeals, 2d Dis- 
trict, July 3, 1953, Shinn, Presiding Justice). 


When parties, during an AAA arbitration, entered a stipulation whereby “said 
arbitrators may retain jurisdiction of this matter for the sole purpose of enforc- 
ing the terms of the stipulation or any award entered thereon, or for the purpose 
of clarifying and making more certain any of the terms, conditions, or stipula- 
tions herein contained,” an award based on such stipulation of settlement (AAA 
Rule 43) is not te be considered a final award. Said the court: “The document 
signed by the arbitrators contemplates a subsequent proceeding if the terms of 
the stipulation are not performed. No decisions were made by the arbitrators. 
The parties themselves stipulated what was to be done. The duty of the arbi- 
trators now is to determine whether or not the parties have performed the terms 
of their stipulation.” The court therefore directed the arbitrators to proceed 
with the hearing of the matters under dispute in the stipulation and to make a 
final award. Snyder v. Salot, Superior Court of the State of California in and 
for the County of Los Angeles, No. 614618, June 17, 1953, Praeger, J. 
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VI. THE AWARD 


An accident to an employee gave rise to an agreement for payment of certain 
moneys, whereby either party, when dissatisfied with the attending physician’s 
findings as to the extent of disability, could submit the dispute to the majority 
decision of an arbitration board of three duly licensed physicians and surgeons. 
The employee who refused arbitration sought damages as the result of the in- 
jury and the question arose whether such action has to be abated so that arbi- 
tration may be directed pursuant to sec. 11-603 foll. of Oregon Compiled Laws 
Annotated. An extensive discussion of court decisions, also in other jurisdic- 
tions, and of authorities led the court not to apply the Oregon arbitration 
statute to an appraisal situation where “ultimate liability of the employer had 
already been agreed upon, contingent only on a finding by the arbitrators of the 
fact of disability.” Said the court: “Under the agreement three physicians 
and surgeons were to determine the extent of defendant’s disability. Obviously, 
it seems to us, the parties did not intend that three physicians and surgeons 
should conduct hearings and listen to testimony on a question of this kind, but 
rather that they would base their determination upon their examination of the 
defendant, his medical history, and such other investigations as they would 
ordinarily make in similar cases, and on their expert professional knowledge. 
In other words, they would be charged with the duties of appraisers rather than 
arbitrators.” Moreover, the court would not, in any event, apply the arbitra- 
tion statute and abate the court action since the latter was not “an action on 
the agreement or on any issue arising out of the agreement [Sect. 11-604 
O.C.L.A.], but on issues arising out of the happening of an accident and the 
law applicable thereto. It is an action in tort brought in complete disregard of 
the agreement, and the abatement section of the law is, therefore, not applicable 
to this case.” Shepard & Morse Lumber Co. v. Collins, 256 Pacific Reporter 
2d 500 (Supreme Court of Oregon, April 29, 1953, Lusk, J.). 


The arbitrator’s commutation of the discharge of the union’s grievance com- 
mittee chairman to a three-week suspension was not subject to correction by 
the court when the findings were fully supported by the evidence before the 
arbitrator. The decision of the Pennsylvania Court of Common Pleas (digested 
Arb. J. 1952, p. 60) was recently affirmed. The Pennsylvania Superior Court, 
even assuming that common-law principles were not applicable to the arbitra- 
tion but the Arbitration Act of 1927 and its sec. 11(d) providing for court 
review, said: “Arbitration agreements are to be strictly construed, and every 
inference of that should be drawn in favor of the contestant having the award.” 
The exclusive right of the company to discipline employees seemed somewhat 
restricted by detailed provisions for disciplinary measures and for a grievance 
procedure in certain instances. Said the Court: “The entire contract must 
be construed in the light of the facts and circumstances under which the parties 
contracted, so that every part will be given effect when that is possible: Bank 
of East Conemaugh v. Davies, et al., 315 Pa. 59, 172 A. 296. If the Company 
was to have complete discretion and its decision was to be final, procedure for 
adjusting grievances would serve no purpose and Paragraph C of Article IX 
would be without meaning. By embodying this provision in the Agreement, the 
parties specifically provided that decisions of the Company in suspending or 
discharging employees should be the subject of arbitration. Our conclusion 
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is that the determination of the respective rights of the Company and the 
employee in this case was properly a matter for the arbitrator. His findings 
are fully supported by the testimony and the award is in conformity with those 
findings. To agree with the Company’s contention would be to seriously im- 
pair the usefulness of arbitration in labor cases.” Reading Tube Corp. v. Steel 
Workers Federation, 20 Labor Arbitration 780 (Pennsylvania Superior Court, 
July 14, 1953, Wright, J.). 


An ex parte award cannot be enforced by an employee who is not even alleged to 
have been a member of the union when the arbitration clause in the collective 
bargaining agreement applies only to controversies between the union and the 
employer. Furthermore, there was no allegation that the employer ever knew 
of the employee’s submission of his claim to arbitration, or that he received 
notice of the hearings. Guggenheim v. Paragon Paint & Varnish Corp., 20 
Labor Arbitration 703 (N. Y. Supreme Court, Appellate Term, Ist Dept.). 


When parties to a collective bargaining agreement provide that the arbitrator 
shall not have power to modify the contract and expressly agree “to accept 
the arbitrator’s award as final and binding, providing it is not contrary to law,” 
then the parties made a restricted submission and the courts will review whether 
the arbitrator clearly misinterpreted the terms of the contract which he has 
applied to the facts to reach the award. In a case dealing with average earnings 
of an inspector under new standards of production on the basis of which bonus 
rates are paid, an award was confirmed by the Superior Court of New Haven 
County, Conn. (see Arb. J. 1952, p. 58). The Supreme Court of Errors vacated 
the award on the ground that the arbitrator exceeded his powers, by adding 
to the contractual conditions of payment in holding that a bonus should be paid 
when an inexperienced operative is added to the crew. Said the court: “‘Pro- 
viding it [the award] is not contrary to law’ imposes a more severe stricture on 
the conduct of the arbitrator than would the affirmative phrase that he must 
decide according to law.” In this latter respect, the Court said: “An award 
has been held to be beyond the reach of the courts although the submission 
was ‘to determine all questions according to the rules of law and equity, the 
same as though the matter was to be tried in a court of law or equity.’ Mickles 
v. Thayer, 14 Allen (96 Mass.) 114, 119; see also Bigelow v. Newell, 10 Pick. 
(27 Mass.) 348; Underhill v. Van Cortlandt, 2 Johns. Ch. 339. There is no 
question that the courts will go far to sustain an award. It does not follow 
that they are at liberty to shirk the processes of construction just because they 
think arbitration desirable. Matter of Marchant v. Mead-Morrison Mfg. Co., 
252 N.Y. 284, 297, 169 N.E. 386.” Chase Brass & Copper Co., Inc. v. Chase 
Brass & Copper Workers Union Local 1565, 96 A. 2d 209 (Supreme Court of 
Errors of Connecticut, March 24, 1953, Jennings, Associate Justice). 


A member of the Philadelphia Waist and Dress Manufacturers’ Associa- 
tion would not be relieved by his resignation from the employer’s association, 
of the binding effect of a collective bargaining agreement. A court order 
directing to proceed to arbitration before the Permanent Impartial Chairman 
(see Arb. J. 1952 p. 250) was affirmed by the Pennsylvania Superior Court 
which stated that the employer “could not relieve himself of liability under an 
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existing contract made on his behalf by the simple expedient of resigning as a 
member on the eve of an impending labor dispute. His obligation in joining 
the Association ran to the end of the term of the labor agreement by which 
he agreed to be bound.” Waist & Dressmakers’ Union v. Rosinsky, 20 LA 778 
(Pennsylvania Superior Court, July 14, 1953, Hirt, J.) 


No court review may be had on errors allegedly made by arbitrators. Said 
the Appellate Division, in confirming an award: “All of the complaints of sub- 
stance relate to alleged errors of fact or law made by the arbitrators, which 
we may not review.” Brighton Mills, Inc. v. Rayon Corporation of America, 
282 App. Div. 669, 122 N.Y.S. 2d 113. In the same way, it was recently held: 
“Errors or mistakes, factual or legal, are risks assumed in arbitration. This 
court is without jurisdiction to afford relief as to such errors or mistakes unless 
they are within the categories set forth in section 1457, C.P.A. The alleged 
errors adverted to by the respondent do not support the grounds upon which 
it relies (Matter of Wilkins, 169 N.Y. 494; Matter of Allen, 279 App. Div. 
444; Matter of Campe v. Pacific Mills, 275 App. Div. 634).” Compagnie 
Francaise des Petroles v. Pantepec Oil Co., C. A., N.Y.L.J., September 30, 
1953, p. 595, McNally, J. 


An award of the National Railroad Adjustment Board provided for the ex- 
amination by a neutral physician of an employee discharged because afflicted with 
epilepsy and determined the claim as allowed or denied depending on the finding 
of the physician. The physician stated that in spite of unlikeliness of epilepsy, 
the employee should not engage in work which would entail any element of 
physical hazard. The employee considered the award rendered in his favor 
and asked for enforcement. The Court, refusing to entertain jurisdiction, did 
not consider the award as one required by the Railway Labor Act, which pro- 
vides that the findings and order of the Board (final and binding upon both 
parties to the dispute) shall be prima facie evidence of the facts therein stated. 
Said the court: “An award by the Board is presumed correct unless the con- 
trary be shown by the carrier. Evidently, if an award is to be granted this 
dignity, it must establish definite rights between the parties. If the award is 
to establish the prima facie case of the plaintiff, it must show that the plaintiff 
is entitled to relief. In order to perform this task, the award must be affirma- 
tive—it must either deny or sustain the plaiatiff’s claim. That this is not 
done by the award in question is obvious.” Smith v. Louisville & Nashville R. 
Co., 112 F. Supp. 388 (U.S. District Court, S. D. Alabama, Southern Division, 
May 26, 1953, Thomas, D. J.). 


A boundary litigation wherein the sole issue was the location of the original 
land lot line, was submitted to an arbitrator by court order with the consent of 
the parties who agreed to be bound by the survey, and the line as established 
by the survey and report would be the line between the property of the parties. 
In reliance on Georgia Code sect. 7-224, whereby “judgment shall be entered 
up by the party in whose favor the award was given,” the trial court did not 
err in entering final judgment based on the determination of the arbitrator, 
without first submitting the case to a jury on the challenge of the arbitrator’s 


findings. Whaley v. Ellis, 72 S.E. 2d 653, Court of Appeals of Georgia, Town- 
send, J.). 
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A construction contract provided as consideration for the contractor’s per- 
formance, in lieu of money, the transfer of a parcel of realty in Los Angeles to 
be guaranteed by a title insurance policy in the amount of $7500. An ex parte 
award by the sole arbitrator appointed by the contractor under a broad arbitra- 
tion clause, gave the latter the sum of $5149, but was vacated by the California 
District Court of Appeal as beyond the powers of the arbitrator. Said the 
court: “Arbitrators are not bound to a strict adherence to legal procedures. 
They are not required to find facts, give reasons for their awards, or describe the 
processes by which they arrived at their decisions. Pacific Vegetable Oil Corp. v. 
C. S. T., Ltd., 29 Cal. 2d 228, 232, 174 P. 2d 441. But they are not, because of 
such freedom, released from the obligation to be guided by the basic agreement 
of the litigants. When appellants agreed in clear and unambiguous language 
to transfer a specific parcel of real estate and a policy of title insurance for the 
faithful performance of certain services by respondent it was not intended 
thereby to authorize the future arbitrators to award something else to respondent 
in case of an arbitration. . . . Although every presumption is in favor of the 
award, Popcorn Equipment Company v. Page, 92 Cal. App. 2d 448, 207 P. 2d 
€47, and mere unsound reasoning by an arbitrator in reaching a conclusion 
within the scope of proper arbitration will not invalidate the result, McKay v. 
Coca-Cola Bottling Company, 110 Cal. App. 2d 672, 243 P. 2d 35, an award 
is properly vacated when arbitrators exceed their powers. See Screen Cartoon- 
ists Guild v. Walt Disney Productions, 74 Cal. App. 2d 414, 168 P. 2d 983, 
Bierlein v. Johnson, 73 Cal App. 728, 166 P. 2d 644.” Stein v. Drake, 254 P. 
2d 613 (District Court of Appeal, Second Dist., Division 2, California, Moore, 
v. 3. 


The Wisconsin Arbitration Statute, sec. 298.09, provides for application to the 
court for confirmation of an award within one year after the “award was made.” 
The Supreme Court of Wisconsin held that the date of the filing of the award 
with the clerk of the court started the running of the one-year period, not the 
day with which the award was dated. (Cp. also Arb. J. 1953 p. 52). Pick 
Industries, Inc. v. Gebhard-Berghammer, Inc., 59 N.W. 2d 798 (July 3, 1953, 
Fritz, Chief Justice). 


An agreement for termination of a partnership reserved the right to reopen 
the settlement only in case of “inaccuracies, improprieties or omissions in the 
financial statements” of the partnership. A stay of arbitration was sought on 
a claim of inaccuracies in the books of the partnership, since it concerned 
“financial statements” to which the arbitration clause expressly referred. In 
overruling that contention and denying the motion to stay arbitration, the court 
said: “The financial statement is merely a reflection of the books.” Lombard v. 
Twersky, N -Y.L.J., June 25, 1953, p. 2119, Gavagan, J. 


An award fixing a fire loss was vacated because it considered, as the App. 
Div. (Second Dept.) said, “only reproduction cost less depreciation and none 
of the other factors which should have been considered under the law as 
laid down in McAnarney v. Newark Fire Ins. Co., 247 N.Y. 176, 159 N.E. 902, 
56 A.L.R. 1149.” Gervant v. New England Fire Ins. Co., 122 N.Y.S. 2d 274. 








Arbitration in Legal Periodicals 

“Injunctions, Seizure and Compulsory Arbitration,” by Charles 
O. Gregory, and “The Public Emergency Dispute: Its Various As- 
pects and Some Possible Solutions,” by M. Herbert Syme, are among 
the addresses published in the Spring 1953 issue of Temple Law 
Quarterly (vol. 26), delivered at a Conference on Labor-Manage- 
ment Relations sponsored by the Community College, the Law School 
of Temple University and the American Arbitration Association. .. . 
“Specific Enforcement of agreements to arbitrate labor disputes in 
Wisconsin” is the title of a note by Berton D. Sherman in Wisconsin 
Law Review, July 1953, p. 739-749, which comments upon the de- 
cision of the Supreme Court of Wisconsin, in Local 1111 UERMW 
v. Allen-Bradley Corp., 259 Wisc. 609, 49 N.W. 2d 720, digested in 
Arb. J. 1952, p. 251. . . . “Compulsory arbitration and ‘due process’ ” 
is dealt with by Charles H. Oldfather, Jr. in the new Kansas L. Rev. 
vol. 1 (May 1953) p. 279... . “Dock Labor Disputes in Great Britain, 
A Study in the Persistence of Industrial Unrest,” by Jean Trepp 
McKelvey, is based on interesting material which the author collected 
recently in Great Britain (Bull. 23, 1953, of the N. Y. State School 
of Industrial and Labor Relations, Cornell University, Ithaca, N. Y.). 
. . . “Judicial Control of Arbitrators’ Jurisdiction in New York,” is 
a comment by Norman Gross in 38 Cornell L. Q. (1953) p. 391- 
417, reviewing the various court decisions on that important issue 
of arbitration. . .. A note in the June 1953 issue of Fordham L. R. 
vol. XXII p. 202, “Provision in arbitration clause authorizing arbi- 
trators to impose penalty for violation of contract,” deals with the 
case of Matter of Publishers’ Assn. of New York City, 280 App. 
Div. 500, the most commented-on arbitration case of recent years 
(see Arb. J. 1953, p. 112). . . . “Labor Arbitration and the Indi- 
vidual Worker,” by Louis L. Jaffe, Professor of Administrative 
Law at Harvard University, in the May 1953 issue (p. 34) of the 
Annals of the American Academy of Political and Social Science 
(“Judicial Administration and the Common Man”) deals with the 
various aspects of the union’s control of access to arbitration, an 
adjunct of collective bargaining, the problem of contract interpre- 
tation, and the educational value where “arbitration takes its stand 
in the very current of industrial life’. . . . “Arbitrating Industrial 
Efficiency,” by A. Howard Myers, in 31 Harvard Business Review 
No. 4 (August 1953), p. 60, sets forth the advantages and limita- 
tions of arbitration as a means of resolving disputes over revisions 
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of job standards. .. . A note by Samuel Smith in 26 Temple Law 
Quarterly 425 (1953) on the “Enforceability of Collective Bargaining 
Agreements under Pennsylvania Law” deals on p. 432 with the en- 
forcement of arbitration clauses, pointing out that “the Pennsylvania 
Arbitration Act is in dire need of remedial legislation”. ... M. Her- 
bert Syme, Chairman of the Commission to Investigate and Make 
Recommendations on Labor Legislation appointed by the Governor 
of Pennsylvania, writes on “The Essentials of a Labor Arbitration 
Law,” in the American Bar Association J., September 1953, vol. 39, 
p. 832; Justice Samuel H. Hofstadter comments on Mr. Syme’s views 
in “Labor Arbitration in New York—With a Suggestion for the Es- 
tablishment of Labor Courts,” New York Law Journal, September 18, 
1953, p. 472... . “Arbitration of an Ordinary Civil Claim in Florida” 
by Philip K. Yonge, in the Summer 1953 issue of the University 
of Florida Law Review, vol. 6, p. 157, deals with many aspects of 
arbitration law and procedure which have been considered by Florida 
courts. 157 notes contain most valuable source material for any 
further study of arbitral questions. . . . Max Schoengold’s article 
“Arbitration: Its Snares and Delusions” in Brooklyn L. R., vol. 19 
(1953) p. 119-221, is a very interesting and well-documented study 
on many issues in which, as the author predicts, “legal pressure against 
arbitration will keep pace”... . “The Ethical Aspects of Compro- 
mise, Settlement and Arbitration” are dealt with by Edward C. King 
and Don W. Sears, in the Twenty-fifth Anniversary Volume of the 
University of Colorado’s Rocky Mountain Law Review (June, 1953) 
vol. 25, p. 454... . “Arbitration is Sound Advice”, by Fred H. John- 
son, AAA Regional Manager, Los Angeles, California, appeared 
in the May 1953 issue of the California Certified Public Accountant 
(vol. 20 No. 4 p. 191). ... The Wilko v. Swan case (see Arb. J. 
1953 p. 45) was further discussed in 62 Yale L. J. 985-999 (1953) : 
“Enforceability of Arbitration Agreements in Fraud Actions under 
the Securities Act,” with 90 notes embodying various references re- 
lated to the issue now before the U. S. Supreme Court. . . . The deci- 
sion of the Court of Claims in Grant Constr. Co. v. United States (see 
Arb, J. 1953, p. 55) has been discussed in a note in 53 Columbia L. R. 
879-881 (1953) : “Validity and Enforceability of Government Agent’s 
Arbitration Agreement”... . A survey of arbitration cases decided 
in the courts in 1951 and 1952 is to be found in “Arbitration” by 
Martin Domke, in the 1952 Annual Survey of American Law, p. 
745-761, published by New York University School of Law, and 
also in 28 N.Y.L. Rev. p. 835. . . . Encyclopedias such as Compton’s 
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Picture Encyclopedia (Chicago) and World Scope Encyclopedia 
(Brooklyn, N. Y.) included as one of the topics “Arbitration” and 
the activities of AAA and its affiliated organizations. . . . “Customary 
arbitration” for a dispute on mutual boundaries arising out of a sale 
of land in the Gold Coast Colony, Africa, was the issue on final ap- 
peal before the Judicial Committee in Kwasi v. Larbi (1953), A. C. 
164, discussed by A. N. Allott in The International and Compara- 
tive Quarterly (London) vol. 2, p. 466-476 (1953). . . . The work 
of the Franco-Italian Conciliation Commission which was constituted 
under article 83 of the Peace Treaty with Italy, has been surveyed by 
the Dutch lawyer Maarteen Bos in a “Study in International Proce- 
dure”, in Acta Scandinavia Juris Gentium, vol. 22 p. 133-159 (1952). 
...+ Joseph A. Bergonzi has published a thesis in the Italian language, 
at the University of Milan, Italy, on the “Validity of Foreign Arbi- 
tration in Italian and Comparative Law” (1953, 89 pages, available 
in AAA library). 


Publications 


Labor Relations and the Law. Compiled by a Group of Teachers 
and Practitioners of Labor Law, with Robert E. Mathews, Editor in 
Charge. This extremely interesting casebook opens with an intro- 
ductory section on the labor movement in a free enterprise democracy, 
and discusses the various aspects of collective bargaining, among them 
the ever-important disposition of grievances and the arbitration step 
in the grievance procedure. Some illustrative arbitration clauses, the 
presentation of a fictitious case (the Enderby case), notes on the juris- 
diction of arbitrators and such procedural problems as rules of evi- 
dence and interrogatory forms of testimony, and finally the enforce- 
ability of arbitration awards, with ample reference to source material 
on a comparative basis, make the book an outstanding and most valu- 
able contribution to the ever-growing literature on labor arbitration. 
Boston: Little, Brown and Company, 1953, 1110 pages, $8.50. 


Labor Law. Cases and Materials, by Russell A. Smith. The sec- 
ond edition of the well-known book consists of a principal volume and 
a statutory appendix which will soon be supplemented by a second 
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‘volume including history and structure of American labor unions. 
Chapter X deals with the voluntary arbitration of labor disputes. It 
considers the arbitration methods and their scope, the types of griev- 
ance arbitration systems, analyzing the advantages and disadvantages 
of the single permanent arbitrator, the permanent tripartite board, and 
the temporary arbitrator or umpire. It illustrates the scope of a sub- 
mission with the Culinary, Bar and Grill Employees case, 299 N.Y. 
377, and deals with various procedural aspects such as evidence and 
precedents. Consideration is given to the legal status of voluntary 
labor arbitration both at common law and by statute, the judicial treat- 
ment of arbitration awards, and the semi-judicial function of the arbi- 
trator. A wealth of source material is embodied in sixty-seven se- 
lected notes which furnishes ample opportunity for further investiga- 
tion of many timely questions of labor arbitration. Indianapolis: 
Bobbs-Merrill Company, Second ed., 1953, 1003 pages, $10.25. 


Employment and Wages in the United States, by W. S. Waytinsky 
and associates. This comprehensive volume on the structure and 
operation of employment and the economic background of wage nego- 
tiations, deals with the institutional setting of collective bargaining and 
also sets forth the attitude of management and labor toward various 
issues of arbitration “which substitutes the judgment of a third party 
for the balance of power between labor and management.” It dis- 
cusses the history of labor arbitration and its legal status (Chap. 22, 
contributed by Joseph Kovner, an attorney of Washington, D. C.), 
arbitration techniques and methods of settlement of labor disputes and 
the still controversial question of arbitration of new contract terms (p. 
298). A most valuable compilation of pertinent data based upon fact- 
findings of experts well familiar with the issues involved and the ways 
and means of their practical solution. New York: Twentieth Cen- 
tury Fund, 1953, 777 pages, $7.50. 


Labor-Management Arbitration. Background of Arbitration and 
Survey of Arbitration Clauses in Ohio Collective Bargaining Agree- 
ments, by Alton W. Baker and R. J. Davis. The selection of samples, 
from union affiliation and geographical areas, offers interesting infor- 
mation on the extent of the use of arbitration clauses in Ohio, on the 
selection of arbitrators and on the costs of arbitration. The addition 
of nine tables and of a bibliography make this brief study a valuable 
contribution to the literature on labor arbitration. Columbus, Ohio: 
Bureau of Business Research, College of Commerce and Administra- 
tion, Ohio State University, 1951, 55 pages. 
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Fundamentals of Labor Economics, by Friedrich Baerwald. This 
book by an associate professor of economics at Fordham University, 
in its revised and enlarged edition, also deals with the requirement of 
“orderly procedures for the settlement of labor disputes,” and dis- 
cusses the various types and patterns of voluntary arbitration. New 
York: Fordham University Press, 1952, 480 pages, $4.75. 


Communication in Management, by Charles E. Redfield. This in- 
teresting and well-documented guide to administrative communica- 
tions also mentions grievance procedures as “designed as systems for 
upward communication entirely or partly through the union, but union 
representatives are able to pass along much additional information out- 
side the established grievance machinery” (p. 21), referring to Mel- 
ville Dalton’s study on “Unofficial Union-Management Relations” in 
the October 1950 issue of the American Sociological Review. Chi- 
cago, University of Chicago Press, 1953, 290 p., $3.75. 


A Catalogue of the Law Collection at New York University, with 
selected annotations, compiled and edited by Julius J. Marke. This is 
a new and very valuable research guide to a working collection of legal 
material which is well classified and interestingly annotated. The 
literature on arbitration is listed in sect. III (Public and Private Law). 
Ch. 9, Arbitration and Award, p. 280 and Chapter 61, no. 25: Settle- 
ment of International Disputes, covering p. 631-641 and listing many 
publications of the American Arbitration Association. An indispen- 
sable tool for any research in arbitration, its origin and development. 
New York, Law Center of New York University, Distributor : Oceana 
Publications, New York, 1953, 1372 p., $22.50. 


Less Government in Labor-Management Relations: An Achievable 
Goal. Proceedings of a Conference under the Auspices of the Labor 
Relations Council of the Wharton School of Finance and Commerce, 
held at the University of Pennsylvania, Philadelphia, on April 10, 
1953, comprises in 140 pages the addresses and discussion of the vari- 
ous sections, among them “The Development of Collective Bargain- 
ing,” by Harry Moses, Arthur Goldberg, John R. Steelman, Daniel 
Loomis, Elmer Walker and Nathan P. Feinsinger, and a panel discus- 
sion on “The Role of Conciliation and Mediation,” in which William 
M. Leiserson, Harry Shulman, Bernard G. Segal, Robert Strausz- 
Hupe, David Cole and Mason Gross participated. Further addresses 
on “Modification of the Taft-Hartley Act and Prospects of the Fu- 
ture,” were delivered by outstanding experts, among them Archibald 
Cox, Sumner H. Slichter, Merlyn Pitzele and George W. Taylor. 
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Plant Grievances by Dr. Harold S. Roberts of the Industrial Rela- 
tions Center of the University of Hawaii, a source book of 134 pages, 
deals with grievance procedures and their final solution by arbitration 
awards, demonstrating with forms and many questions the human and 
economic aspects of the issues involved. 


American Foreign Assistance, by William Adams Brown, Jr. and 
Redvers Opie. An unusually interesting analysis of the manifold as- 
sistance operations of the United States all over the world, with ref- 
erences from a great variety of source material. Washington: 
Brookings Institution, 1953, 615 p., $6.00. 


German Court Decisions in the Field of Private International Law 
in the Years 1945-1949, by A. N. Makarov. This volume in the 
German language contains a valuable collection of source material 
which becomes important in the revived legal relations between the 
United States and Germany, especially in questions of judicial as- 
sistance and related problems which play a role in the enforcement 
of arbitration agreements and awards. Berlin: Walter de Gruyter 
& Co., 1952, 231 p., $7.65. 


Guardianship and Trust, by H. A. Schwarz-Liebermann v. Wahlen- 
dorf. This German-language study analyses the history of trust insti- 
tutions in Roman and English private law, and clarifies the legal na- 
ture of public international law. Arbitration, too, is dealt with, in the 
instances of the Cayuga Indian Claims and in the Roman practice of 
contractual submission of disputes where a person refusing to thus 
submit would indicate that he was not himself convinced of his right 
(p. 47). Tuebingen, Germany: Mohr, 1951, 141 p., $3.55. 


The International Law Standard in the Treaties of the United 
States, by Robert R. Wilson. This book by the Duke University 
professor who had been at various times adviser of the State Depart- 
ment on Commercial Treaties, traces the historical development of 
international law aspects in the bilateral and multilateral treaties to 
which the United States has been a party. Chapter 2 deals with the 
pacific settlement of international disputes, investigating especially ref- 
erences to equity in arbitration treaties. The careful study illustrates 
many instances of application of international law and facilitates re- 
search by its numerous references to further source material in a sub- 
ject of ever-growing importance. Cambridge, Mass.: Harvard Uni- 
versity Press, 1953, 321 p., $4.50. 





Documentation 


Enforcement of International Arbitration Awards 


At the XI Vth Congress of the International Chamber of Commerce 
held in Vienna, Austria, in May 1953, a resolution was passed 
whereby governments once again were urged “to draw up a new 
convention providing for the enforcement of international arbitral 
awards in commercial matters.” A Report and Preliminary Draft 
Convention on this subject was adopted by the Chamber’s Commit- 
tee on International Commercial Arbitration, of which Morris S. 
Rosenthal, Chairman of AAA Executive Committee, is one of the 
Vice Chairmen. From Brochure 174, containing the aforementioned 
documentation, the Preliminary Draft Convention is reprinted in 
order to give the readers of the Arbitration Journal occasion to com- 
ment on this important document on which, at the suggestion of the 
International Chamber of Commerce, action will be taken. 


Art. I.—The present Convention shall apply to the enforcement of arbitral 
awards arising out of commercial disputes between persons subject to the juris- 
diction of different States or involving legal relationships arising on the ter- 
ritories of different States. 

Art. II.—In the territories of any High Contracting Party to which the 
present Convention applies, an arbitral award shall be recognized as binding 
and shall be enforced in accordance with the rules of procedure of the territory 
where the award is relied upon, under the conditions laid down in the following 
articles. 

Art. III.—To obtain the recognition and enforcement mentioned in the pre- 
ceding article, it will be necessary: 

a) that there exists between the parties named in the award a written agree- 

ment stipulating settlement of their differences by means of arbitration; 

b) that the composition of the arbitral authority and the arbitral procedure 
shall have been in accordance with the agreement of the parties or, 
failing agreement between the parties in this respect, in accordance with 
the law of the country where arbitration took place. 

Art. IV.—Recognition and enforcement of the award shall be refused if the 

competent authority to whom application is made establishes: 

a) that recognition or enforcement of the award would be contrary to public 
policy in the country in which it is sought to be relied upon; 

b) that the subject-matter of the award is not capable of settlement by ar- 
bitration under the law of the country in which the award is sought to 
be relied upon? 

c) that the party against whom it is sought to use the award was not given 
notice of the arbitration proceedings in sufficient time to enable him to 
present his case; or that, being under 2 legal incapacity, he was not 
properly represented ; 


158 

















Enforcement of International Arbitration Awards 159 





d) that the award deals with a difference not contemplated by the agreement 
of the parties or that it contains decisions on matters not submitted to 
the arbitrators; 

e) that the award the recognition or enforcement of which is sought, has 
been annulled in the country in which it was made. 

The circumstances referred to in (c), (d) and (e) of the present 
article may only be invoked by the party against whom recognition or 
enforcement of the arbitral award is sought. 

Art. V.—The party claiming the recognition of an award or its enforcement 
must supply: 

a) The original award or a copy thereof duly authenticated, according to the 

requirements of the law of the country in which it was made; 

b) Documentary or other evidence to prove that the conditions laid down in 
Articles I, II and III have been fulfilled. 

Art. VI.—The provisions of the above Articles shall not deprive any inter- 
ested party of the right of availing himself of an arbitral award in the manner 
and to the extent allowed by the law or the treaties of the country where such 
award is sought to be relied upon. 

Art. VII.—The present Convention, which will remain open to the signature 
of all States, shall be ratified. Ratifications shall be deposited as soon as pos- 
sible with the Secretary-General of the United Nations, who will notify such 
deposit immediately to all the signatories. 

Art. VIII—The present Convention shall come into force three months 
after it shall have been ratified on behalf of two High Contracting Parties. 
Thereafter it shall take effect, in the case of each High Contracting Party, 
three months after the deposit of the ratification on its behalf with the Secretary- 
General of the United Nations. 

Art. IX.—The present Convention may be denounced on behalf of any Mem- 
ber of the United Nations or non-Member State. Denunciation shall be notified 
in writing to the Secretary-Gencral of the United Nations, who will immediately 
send a copy thereof, certified to be in conformity with the notification, to all 
the other Contracting Parties, at the same time informing them of the date 
on which he received it. 

The denunciation shall come into force only in respect of the High Contract- 
ing Party which shall have notified it and one year after such notification shall 
have reached the Secretary-General of the United Nations. 

Art. X.—A certified copy of the present Convention shall be transmitted by 
the Secretary-General of the United Nations to every Member of the United 
Nations and to every non-Member State which signs the same. 











Philippine Arbitration Law* 


The Commercial Arbitration Bill introduced by Senator Quintin 
Paredes has finally become law, as Republic Act No. 876 of June 19, 
1953. The Explanatory Note was reprinted in the Arb. J. 1952, p. 
10; the full text of the law, which comes into force on December 19, 
1953, is published below. The law constitutes a considerable achieve- 
ment in providing a modern arbitration statute which will help to 
eliminate the disturbing effects of unsettled commercial disputes. 

The Philippine Congress, at the same time, passed a comprehensive 
law on industrial relations entitled “An Act to Promote Industrial 
Peace,” Republic Act No. 875, of June 17, 1953. The Act, the main 
provisions of which are summarized in the October 1953 issue of In- 
dustry and Labor, published by the International Labour Office in 
Geneva, Switzerland, vol. X, No. 7, p. 265 to 272, states in its sec. 
1(d), as one of its policies, “to avoid or minimize differences which 
arise between the parties to collective bargaining by prescribing cer- 
tain rules to be followed in the negotiation and administration of col- 
lective bargaining agreements and by requiring the inclusion in any 
such agreement of provisions for adequate notice of any proposed 
changes in the terms of such agreements, for the final adjustment of 
grievances or questions regarding the application or interpretation of 
such agreements and other provisions designed to prevent the subse- 
quent arising of such controversies.” 


AN ACT TO AUTHORIZE THE MAKING OF ARBITRATION 
AND SUBMISSION AGREEMENTS, TO PROVIDE FOR THE 
APPOINTMENT OF ARBITRATORS AND THE PROCEDURE 
FOR ARBITRATION IN CIVIL CONTROVERSIES, AND FOR 
OTHER PURPOSES. 


(REPUBLIC ACT NO. 876, OF JUNE 19, 1953) 


Be it enacted by the Senate and House of Representatives of the Philippines in 
Congress assembled: 

SECTION 1. Short Title—This Act shall be known as “The Arbitration 
Law.” 

SEC. 2. Persons and matters subject to arbitration—Two or more persons 
or parties may submit to the arbitration of one or more arbitrators any con- 
troversy existing between them at the time of the submission and which may 
be the subject of an attion, or the parties to any contract may in such contract 
agree to settle by arbitration a controversy thereafter arising between them. 
Such submission or contract shall be valid, enforceable and irrevocable, save 
upon such grounds as exist at law for the revocation of any contract. 

Such submission or contract may include question arising out of valuations, 
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appraisals or other controversies which may be collateral, incidental, precedent 
or subsequent to any issue between the parties. 

A controversy cannot be arbitrated where one of the parties to the contro- 
versy is an infant, or a person judicially declared to be incompetent, unless the 
appropriate court having jurisdiction approve a petition for permission to sub- 
mit such controversy to arbitration made by the general guardian or guardian 
ad litem of the infant or of the incompetent. 

But where a person capable of entering into a submission or contract has 
knowingly entered into the same with a person incapable of so doing, the objec- 
tion on the ground of incapacity can be taken only in behalf of the person so 
incapacitated. 

SEC. 3. Controversies or cases not subject to the provisions of this Act.— 
This Act shall not apply to controversies and to cases which are subject to the 
jurisdiction of the Court of Industrial Relations or which have been submitted 
to it as provided by Commonwealth Act Numbered One hundred and three, as 
amended. 

SEC. 4. Form of arbitration agreement—A contract to arbitrate a contro- 
versy thereafter arising between the parties, as well as a submission to arbitrate 
an existing controversy shall be in writing and subscribed by the party sought 
to be charged, or by his lawful agent. 

The making of a contract or submission for arbitration described in section 
two hereof, providing for arbitration of any controversy, shall be deemed a 
consent of the parties to the jurisdiction of the Court of First Instance or the 
province or city where any of the parties resides, to enforce such contract or 
submission. 

SEC. 5. Preliminary procedure.—An arbitration shall be instituted by: 

(a) In the case of a contract to arbitrate future controversies by the service 
by either party upon the other of a demand for arbitration in accordance with 
the contract. Such demand shall set forth the nature of the controversy, the 
amount involved, if any, and the relief sought, together with a true copy of the 
contract providing for arbitration. The demand shall be served upon any party 
either in person or by registered mail. In the event that the contract between 
the parties provides for the appointment of a single arbitrator, the demand shall 
set forth a specific time within which the parties shall agree upon such arbitra- 
tor. If the contract between the parties provides for the appointment of three 
arbitrators, one to be selected by each party, the demand shall name the arbi- 
trator appointed by the party making the demand; and shall require that the 
party upon whom the demand is made shall within fifteen days after receipt 
thereof advise in writing the party making such demand of the name of the 
Person appointed by the second party; such notice shall require that the two 
arbitrators so appointed must agree upon the third arbitrator within ten days 
from the date of such notice. 

(b) In the event that one party defaults in answering the demand, the ag- 
grieved party may file with the Clerk of the Court of First Instance having 
jurisdiction over the parties, a copy of the demand for arbitration under the 
contract to arbitrate, with a notice that the original demand was sent by reg- 
istered mail or delivered in person to the party against whom the claim is as- 
serted. Such demand shall set forth the nature of the controversy, the amount 
involved, if any, and the relief sought, and shall be accompanied by a true 
copy of the contract providing for arbitration. 
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(c) In the case of the submission of an existing controversy by the filing with 
the Clerk of the Court of First Instance having jurisdiction, of the submission 
agreement, setting forth the nature of the controversy, and the amount involved, 
if any. Such submission may be filed by any party and shall be duly executed by 
both parties. 

(d) In the event that one party neglects, fails or refuses to arbitrate under 
a submission agreement, the aggrieved party shall follow the procedure pre- 
scribed in subparagraphs (a) and (b) of this section. 

SEC. 6. Hearing by court-——A party aggrieved by the failure, neglect or re- 
fusal of another to perform under an agreement in writing providing for arbi- 
tration may petition the court for an order directing that such arbitration pro- 
ceed in the manner provided for in such agreement. Five days notice in writing 
of the hearing of such application shall be served either personally or by regis- 
tered mail upon the party in default. The court shall hear the parties, and upon 
being satisfied that the making of the agreement or such failure to comply there- 
with is not in issue, shall make an order directing the parties to proceed to 
arbitration in accordance with the terms of the agreement. If the making of the 
agreement or default be in issue the court shall proceed to summarily hear such 
issue. If the finding be that no agreement in writing providing for arbitration 
was made, or that there is no default in the proceeding thereunder, the proceed- 
ing shall be dismissed. If the finding be that a written provision for arbitration 
was made and there is a default in proceeding thereunder, an order shall be 
made summarily directing the parties to proceed with the arbitration in ac- 
cordance with the terms thereof. 

The court shall decide all motions, petitions or applications filed under the 
provisions of this Act, within ten days after such motions, petitions, or applica- 
tions have been heard by it. 

SEC. 7. Stay of civil action—If any suit or proceeding be brought upon an 
issue arising out of an agreement providing for the arbitration thereof, the 
court in which such suit or proceeding is pending, upon being satisfied that the 
issue involved in such suit or proceeding is referable to arbitration, shall stay 
the action or proceeding until an arbitration has been had in accordance with 
the terms of the agreement : PROVIDED, That the applicant for the stay is not 
in default in proceeding with such arbitration. 

SEC. 8. Appointment of arbitrators —lIf, in the contract for arbitration or 
in the submission described in section two, provision is made for a method of 
naming or appointing an arbitrator or arbitrators, such method shall be fol- 
lowed; but if no method be provided therein the Court of First Instance shall 
designate an arbitrator or. arbitrators. 

The Court of First Instance shall appoint an arbitrator or arbitrators, as the 
case may be, in the following instances: 

(a) If the parties to the contract or submission are unable to agree upon a 
single arbitrator; or 

(b) If an arbitrator appointed by the parties is unwilling or unable to serve, 
and his successor hasenot been appointed in the manner in which he was ap- 
pointed; or 

(c) If either party to the contract fails or refuses to name his arbitrator 
within fifteen days after receipt of the demand for arbitration; or 

(d) If the arbitrators appointed by each party to the contract, or appointed 
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by one party to the contract and by the proper Court, shall fail to agree upon 
or to select the third arbitrator. 

(e) The court shall, in its discretion appoint one or three arbitrators, ac- 
cording to the importance of the controversy involved in any of the preceding 
cases in which the agreement is silent as to the number of arbitrators. 

(f) Arbitrators appointed under this section shall either accept or decline 
their appointments within seven days of the receipt of their appointments. In 
case of declination or the failure of an arbitrator or arbitrators to duly accept 
their appointments the parties or the court, as the case may be, shall proceed 
to appoint a substitute or substitutes for the arbitrator or arbitrators who de- 
cline or failed to accept his or their appointments. 

SEC. 9. Appointment of additional arbitrators—Where a submission or con- 
tract provides that two or more arbitrators therein designated or to be there- 
after appointed by the parties, may select or appoint a person as an additional 
arbitrator, the selection or appointment must be in writing. Such additional 
arbitrator must sit with the original arbitrators upon the hearing. 

SEC. 10. Qualifications of arbitrators—Any person appointed to serve as an 
arbitrator must be of legal age, in full enjoyment of his civil rights and know 
how to read and write. No person appointed to serve as an arbitrator shall be 
related by blood or marriage within the sixth degree to either party to the 
controversy. No person shall serve as an arbitrator in any proceeding if he 
has or has had financial, fiduciary or other interest in the controversy or cause 
to be decided or in the result of the proceeding, or has any personal bias, which 
might prejudice the right of any party to a fair and impartial award. 

No party shall select as an arbitrator any person to act as his champion or to 
advocate his cause. 

If, after appointment but before or during hearing, a person appointed to 
serve as an arbitrator shall discover any circumstances likely to create a pre- 
sumption of bias, or which he believes might disqualify him as an impartial ar- 
bitrator, the arbitrator shall immediately disclose such information to the parties. 
Thereafter the parties may agree in writing: 

(a) to waive the presumptive disqualifying circumstances; or 

(b) to declare the office of such arbitrator vacant. Any such vacancy shall 
be filled in the same manner as the original appointment was made. 

SEC. 11. Challenge of arbitrators—The arbitrators may be challenged only 
for the reasons mentioned in the preceding section which may have arisen after 
the arbitration agreement or were unknown at the time of arbitration. 

The challenge shall be made before them. 

If they do not yield to the challenge, the challenging party may renew the 
challenge before the Court of First Instance of the province or city in which 
the challenged arbitrator, or any of them if there be more than one, resides. 
While the challenging incident is discussed before the court, the hearing on ar- 
bitration shall be suspended, and it shall be continued immediately after the 
court has delivered an order on the challenging incident. 

SEC. 12. Procedure by arbitrators—Subject to the terms of the submission 
or contract, if any are specified therein, the arbitrators selected as prescribed 
herein must, within five days after appointment if the parties to the controversy 
reside within the same city or province, or within fifteen days after appoint- 
ment if the parties reside in different provinces, set a time and place for the 
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hearing of the matters submitted to them, and must cause notice thereof to be 
given to each of the parties. The hearing can be postponed or adjourned by the 
arbitrators only by agreement of the parties; otherwise, adjournment may be 
ordered by the arbitrators upon their own motion only at the hearing and for 
good and sufficient cause. No adjournment shall extend the hearing beyond 
the day fixed in the submission or contract for rendering the award, unless the 
time so fixed is extended by the written agreement of the parties to the sub- 
mission or contract or their attorneys, or unless the parties have continued with 
the arbitration without objection to such adjournment. 

The hearing may proceed in the absence of any party who, after due notice, 
fails to be present at such hearing or fails to obtain an adjournment thereof. 
An award shall not be made solely on the default of a party. The arbitrators 
shall require the other party to submit such evidence as they may require for 
making an award. 

No one other than a party to said arbitration, or a person in the regular employ 
of such party duly authorized in writing by said party, or a practicing attor- 
ney-at-law, shall be permitted by the arbitrators to represent before him or 
them any party to the arbitration. Any party desiring to be represented by 
counsel shall notify the other party or parties of such intention at least five 
days prior to the hearing. 

The arbitrators shall arrange for the taking of a stenographic record of the 
testimony when such a record is requested by one or more parties, and when 
payment of the cost thereof is assumed by such party or parties. 

Persons having a direct interest in the controversy which is the subject of 
arbitration shall have the right to attend any hearing; but the attendance of any 
other person shall be at the discretion of the arbitrators. 

SEC. 13. Oath of arbitrators—Before hearing any testimony, arbitrators 
must be sworn, by any officer authorized by law to administer an oath, faithfully 
and fairly to hear and examine the matters in controversy and to make a just 
award according to the best of their ability and understanding. Arbitrators 
shall have the power to administer the oaths to all witnesses requiring them 
to tell the whole truth and nothing but the truth in any testimony which they 
may give in any arbitration hearing. This oath shall be required of every wit- 
ness before any of his testimony is heard. 

SEC. 14. Subpoena and subpoena duces tecum—Arbitrators shall have the 
power to require any person to attend a hearing as a witness. They shall have 
the power to subpoena witnesses and documents when the relevancy of the tes- 
timony and the materiality thereof has been demonstrated to the arbitrators. 
Arbitrators may also require the retirement of any witness during the testimony 
of any other witness. All of the arbitrators appointed in any controversy must 
attend all the hearings in that matter and hear all the allegations and proofs 
of the parties; but an award by the majority of them is valid unless the con- 
currence of all of them is expressly required in the submission or contract to 
arbitrate. The arbitrator or arbitrators shall have the power at any time, before 
rendering the award? without prejudice to the rights of any party to petition 
the court to take measures to safeguard and/or conserve any matter which is 
the subject of the dispute in arbitration. 

SEC. 15. Hearing by arbitrators—Arbitrators may, at the commencement of 
the hearing, ask both parties for brief statements of the issues in controversy 
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and/or an agreed statement of facts. Thereafter the parties may offer such 
evidence as they desire, and shall produce such additional evidence as the arbi- 
trators shall require or deem necessary to an understanding and determination 
of the dispute. The arbitrators shall be the sole judge of the relevancy and 
materiality of the evidence offered or produced, and shall not be bound to con- 
form to the Rules of Court pertaining to evidence. Arbitrators shall receive 
as exhibits in evidence any document which the parties may wish to submit, 
and the exhibits shall be properly identified at the time of submission. All ex- 
hibits shall remain in the custody of the Clerk of Court during the course of 
the arbitration and shall be returned to the parties at the time the award is 
made. The arbitrators may make an ocular inspection of any matter or premises 
which are in dispute, but such inspection shall be made only in the presence 
of all parties to the arbitration, unless any party who shall have received notice 
thereof fails to appear, in which event such inspection shall be made in the 
absence of such party. 

SEC. 16. Briefs—At the close of the hearings, the arbitrators shall specifi- 
cally inquire of all parties whether they have any further proof or witnesses 
to present; upon the receipt of a negative reply from all parties, the arbitrators 
shall declare the hearing closed unless the parties have signified an intention to 
file briefs. Then the hearing shall be closed by the arbitrators after the re- 
ceipt of briefs and/or reply briefs. Definite time limit for the filing of such 
briefs must be fixed by the arbitrators at the close of the hearing. Briefs may 
be filed by the parties within fifteen days after the close of the oral hearings; 
the reply briefs, if any, shall be filed within five days following such fifteen-day 
period. 

SEC. 17. Reopening of hearing—The hearing may be reopened by the arbi- 
trators on their own motion or upon the request of any party, upon good cause, 
shown at any time before the award is rendered. When hearings are thus 
reopened the effective date for the closing of the hearings shall be the date of 
the closing of the reopened hearing. 

SEC. 18. Proceeding in lieu of hearing —The parties to a submission or con- 
tract to arbitrate may, by written agreement, submit their dispute to arbitration 
by other than oral hearing. The parties may submit an agreed statement of 
facts. They may also submit their respective contentions to the duly appointed 
arbitrators in writing; this shall include a statement of facts, together with all 
documentary proof. Parties may also submit a written argument. Each party 
shall provide all other parties to the dispute with a copy of all statements and 
documents submitted to the arbitrators. Each party shall have an opportunity 
to reply in writing to any other party’s statements and proofs; but if such party 
fails to do so within seven days after receipt of such statements and proofs, he 
shall be deemed to have waived his right to reply. Upon the delivery to the ar- 
bitrators of all statements and documents, together with any reply statements, 
the arbitrators shall declare the proceedings in lieu of hearing closed. 

SEC. 19. Time for rendering award.—Unless the parties shall have stipulated 
by written agreement the time within which the arbitrators must render their 
award, the written award of the arbitrators shall be rendered within thirty 
days after the closing of the hearings or if the oral hearings shall have been 
waived, within thirty days after the arbitrators shall have declared such pro- 
ceedings in lieu of hearing closed. This period may be extended by mutual con- 
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sent of the parties. 

SEC. 20. Form and contents of award—The award must be made in writing 
and signed and acknowledged by a majority of the arbitrators, if more than one; 
and by the sole arbitrator, if there is only one. Each party shall be furnished 
with a copy of the award. The arbitrators in their award may grant any rem- 
edy or relief which they deem just and equitable and within the scope of the 
agreement of the parties, which shall include, but not be limited to, the specific 
performance of a contract. 

In the event that the parties to an arbitration have, during the course of 
such arbitration, settled their dispute, they may request of the arbitrators that 
such settlement be embodied in an award which shall be signed by the arbi- 
trators. No arbitrator shall act as a mediator in any proceeding in which he is 
acting as arbitrator; and all negotiations towards settlement of the dispute must 
take place without the presence of the arbitrators. 

The arbitrators shall have the power to decide only those matters which have 
been submitted to them. The terms of the award shall be confined to such dis- 
putes. 

The arbitrators shall have the power to assess in their award the expenses 
of any party against another party, when such assessment shall be deemed nec- 
essary. 

SEC. 21. Fees of arbitration—The fees of the arbitrators shall be fifty 
pesos per day unless the parties agree otherwise in writing prior to the arbi- 
tration. 

SEC. 22. Arbitration deemed a special proceeding.—Arbitration under a 
contract or submission shall be deemed a special proceeding, of which the court 
specified in the contract or submission, or if none be specified, the Court of First 
Instance for the province or city in which one of the parties resides or is doing 
business, or in which the arbitration was held, shall have jurisdiction. Any 
application to the court, or a judge thereof, hereunder shall be made in the man- 
ner provided for the making and hearing of motions, except as otherwise herein 
expressly provided. 

SEC. 23. Confirmation of award—At any time within one month after the 
award is made, any party to the controversy which was arbitrated may apply 
to the court having jurisdiction, as provided in section twenty-eight, for an 
order confirming the award; and thereupon the court must grant such order 
unless the award is vacated, modified or corrected, as prescribed herein. Notice 
of such motion must be served upon the adverse party or his attorney as pre- 
scribed by law for the service of such notice upon an attorney in action in the 
same court. 

SEC. 24. Grounds for vacating award—In any one of the following cases, 
the court must make an order vacating the award upon the petition of any party 
to the controversy when such party proves affirmatively that in the arbitration 
proceedings ; 

(a) The award was procured by corruption, fraud, or other undue means; or 

(b) That there was evident partiality or corruption in the arbitrators or any 
of them; or 

(c) That the arbitrators were guilty of misconduct in refusing to postpone 
the hearing upon sufficient cause shown, or in refusing to hear evidence per- 
tinent and material to the controversy; that one or more of the arbitrators was 
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disqualified to act as such under section nine hereof, and willfully refrained from 
disclosing such disqualifications or of any other misbehavior by which the rights 
of any party have been materially prejudiced; or 

(d) That the arbitrators exceeded their powers, or so imperfectly executed 
them, that a mutual, final and definite award upon the subject matter submitted 
to them was not made. 

Where an award is vacated, the court, in its discretion, may direct a new 
hearing either before the same arbitrators or before a new arbitrator or arbi- 
trators to be chosen in the manner provided in the submission or contract for 
the selection of the original arbitrator or arbitrators, and any provision limiting 
the time in which the arbitrators may make a decision shall be deemed ap- 
plicable to the new arbitration and to commence from the date of the court’s 
order. 

Where the court vacates an award, costs, not exceeding fifty pesos and dis- 
bursements may be awarded to the prevailing party and the payment thereof 
may be enforced in like manner as the payment of costs upon the motion in an 
action. 

SEC. 25. Grounds for modifying or correcting award—In any one of the 
following cases, the court must make an order modifying or correcting the 
award, upon the application of any party to the controversy which was arbi- 
trated : 

(a) Where there was an evident miscalculation of figures, or an evident 
mistake in the description of any person, thing or property referred to in the 
award; or 

(b) Where the arbitrators have awarded upon a matter not submitted to 
them, not affecting the merits of the decision upon the matter submitted; or 

(c) Where the award is imperfect in a matter of form not affecting the 
merits of the controversy, and if it had been a commissioner’s report, the defect, 
could have been amended or disregarded by the court. 

The order may modify and correct the award so as to effect the intent thereof 
and promote justice between the parties. 

SEC. 26. Motion to vacate, modify or correct award: when made.—Notice of 
a motion to vacate, modify or correct the award must be served upon the adverse 
party or his counsel within thirty days after the award is filed or delivered, as 
prescribed by law for the service upon an attorney in an action. 

SEC. 27. Judgment.—Upon the granting of an order confirming, modifying 
or correcting an award, judgment may be entered in conformity therewith in 
the court wherein said application was filed. Costs of the application and the 
Proceedings subsequent thereto may be awarded by the court in its discretion. 
If awarded, the amount thereof must be included in the judgment. 

SEC. 28. Papers to accompany motion to confirm, modify, correct, or vacate, 
award—The party moving for an order confirming, modifying, correcting, or 
vacating an award, shall at the time that such motion is filed with the court 
for the entry of judgment thereon also file the following papers with the Clerk 
of Court; 

(a) The submission, or contract to arbitrate; the appointment of the arbi- 
trator or arbitrators; and each written extension of the time, if any, within 
which to make the award. 

(b) A verified copy of the award. 
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(c) Each notice, affidavit, or other paper used upon the application to con- 
firm, modify, correct or vacate such award, and a copy of each order of the 
court upon such application. 

The judgment shall be docketed as if it were rendered in an action. 

The judgment so entered shall have the same force and effect in all respects, 
as, and be subject to all the provisions relating to, a judgment in an action; 
and it may be enforced as if it had been rendered in the court in which it is 
entered. 

SEC. 29. Appeals—An appeal may be taken from an order made in a pro- 
ceeding under this Act, or from a judgment entered upon an award through 
certiorari proceedings, but such appeals shall be limited to questions of law. 
The proceedings upon such an appeal, including the judgment thereon shall be 
governed by the Rules of Court in so far as they are applicable. 

SEC. 30. Death of party—Where a party dies after making a submission or 
a contract to arbitrate as prescribed in this Act, the proceedings may be begun 
or continued upon the application of, or notice to, his executor or administrator, 
or temporary administrator of his estate. In any such case, the court may 
issue an order extending the time within which notice of a motion to confirm, 
vacate, modify or correct an award must be served. Upon confirming an award, 
where a party has died since it was filed or delivered, the court must enter judg- 
ment in the name of the original party; and the proceedings thereupon are the 
same as where a party dies after a verdict. 

SEC. 31. Repealing clause—The provisions of chapters one and two, Title 
XIV, Book IV, of the Civil Code shall remain in force. All other laws and 


parts of laws inconsistent with this Act are hereby repealed. If any provisions 
of this Act shall be held invalid the remainder shall not be affected thereby. 
SEC. 32. Effectivity—This Act shall take effect six months after its ap- 
proval. 
Approved. June 19, 1953. 








